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QUESTIONS PRESENTED 


1. Does mere passive ownership of property obligate 
the owner, without notice of any kind, where the property 
is leased by a third person to a tenant requiring the tenant 
to make all needed repairs at his own expense, to compen- 
sate any person injured on the property because of some 


defect therein not known to anyone? 


2. Is it necessary that notice be given of a violation 
of the Housing Regulations and an opportunity to correct 


the defect before liability commences? 


3. Does Section 2301 of the Housing Regulations 
mean owner and licensee and tenant, or does it mean 


owner or licensee or tenant, depending upon the relation- 


ship of the party to the possession and control of the 


property ? 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by the National Bank of Washington, a Corpora- 
tion, defendant below, from a judgment in favor of appellee, Sally Dixon, 
plaintiff below, and the parties will be hereafter referred to as they 
appeared in the trial Court. 
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This action was commenced by a complaint filed by Sally Dixon 
and Marvin G. Dixon, her husband, for damages growing out of an injury 
sustained in the premises leased to the plaintiffs by one William Marcum. 
There was 2 judgment in favor of Sally Dixon against the defendant and in 
favor of the defendant against Marvin G. Dixon. 


Jurisdiction was conferred on the District Court by the provisions 
of Section 306, Title 11, of the 1950 Edition of the Code of the District 
of Columbia, and on this Court by Section 1291, Title 28, United States 
Code. 


STATEMENT OF CASE 


The premises, 210 F Street, N.W., Washington, D.C., were, on 
March 1, 1956, leased, in writing, to William Marcum by Floyd E. Davis 
Company, and under this agreement Marcum was to make all the repairs 


and improvements to the property at his own cost and expense (J.A. 42-43). 


On October 9, 1956, defendant was substituted as trustee under the 
will of Hosea Newlon by an order in the Equity Branch of the United States 
District Court, No. 54668, and the premises, 210 F Street, N.W., Washing- 
ton D.C., were a part of the estate. This property was sold by the defend- 
ant, as trustee, by an order of the Court in the same cause on December 
21, 1959. 


In July 1958, William Marcum leased a furnished room in the 
basement of 210 F Street, N.W., Washington, D.C., to the plaintiff and 
her husband, and they resided therein until July 1959 (J.A. 4, 31 & 32). 
The plaintiff stated that William Marcum was the landlord and the rent 
was paid to him (J.A. 9). 


On May 12, 1959, plaintiff stepped upon a chair in the middle of the 
floor to reach for a coat hanger, and the chair tilted over and she fell 
(J.A. 5-6). Plaintiff had not seen anything wrong with the floor before 
that time (J.A. 9). In all her walking on the floor for the ten (10) months 
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preceding her fall she never knew or learned of anything wrong with 
the floor, and didn't complain to anyone for she didn't know it was there 
(J.A. 10). 


At the close of the plaintiff's case a motion was made for a directed 


verdict on the ground that there was no evidence of negligence on the part 
of the defendant and this motion was denied (J.A. 17). 


Clyde W. Hammerbacher, Assistant Chief of the Enforcement Sec- 
tion of the Department of Licenses and Inspection, identified defendant's 
Exhibit No. 2 as the certificate of occupancy dated August 26, 1958, issued 
to William Marcum, and good until the premises change complexion or a 
new occupant or new type of business takes over the premises (J.A. 18). 
He further testified that an application had been made by William Marcum 
for a rooming house license on November 3, 1958, which is defendant's 
Exhibit No. 3 (J.A. 19). This application was cancelled due to applying 
for a rooming house in error, for it was determined, after inspection, 
that it was a tenement house and a license was issued for 1960 (J.A. 21). 


Richard J. Carr, called as a witness for the defendant, stated that 
he was the Vice President of Floyd E. Davis Company, and he identified 
a copy of the lease, dated March 1, 1956, to Marcum, and identified his 
signature to the lease on behalf of Floyd E. Davis Company, and that of 
William Marcum. He further testified that during the period of this 
tenancy, from March 1, 1956, to the time of the accident, no complaints 
were received nor were there any requests for repairs made to it (J.A. 
24-26). He further testified that all repairs were the responsibility of 
the tenant (J.A. 28). 


The last paragraph of the lease contains the following: 


"Tt is further agreed that the lessee will make any 
and all repairs or improvements to the property result- 
ing from notices served by the District of Columbia 
government covering violations of municipal regulations 
from any of its agencies, at his own cost and expense. In 
the event of his failure to do so it is understood and agreed 
between the parties hereto that he will vacate before the 
expiration of the time limit contained in such notice." 
(J.A. 43). 


4 


William Marcum, called as a witness for the defendant, identified 
his signature to the lease, which was defendant's Exhibit No. 4. He stated 
that the Dixons never made any claim that there was anything wrong with 
the room until she hurt herself (J.A. 31). 


At the close of all the evidence defendant moved for a directed 
verdict on the ground that no negligence of any kind had been shown, 
which motion was denied (J.A. 39). 


The case was submitted to the jury and it returned a judgment in 
favor of the plaintiff. 


STATEMENT OF POINTS 


1. The plaintiff submitted no evidence of any active negligence on 
the part of the defendant, nor any notice of a condition that it was required 
to repair and the Court should have granted defendant's motion for a 
directed verdict. 


2. At the close of all the evidence it was clear that William Marcum 
was the lessee of the premises, 210 F Street, N.W., Washington, D.C., and 
required by the terms of the lease agreement to make all repairs at his 
expense, and that he had applied for a license for a rooming house at the 


time plaintiff sustained her injury, and the Court erred in denying defend- 


ant's motion for a directed verdict at that time. 


3. The entire record discloses that the defendant held the legal 
title to the property by order of Court and had no actual supervision or 
control over the property in question and no knowledge of any condition 
which would require it to act, and the Court should have granted defend- 
ant's motion N.O.V. 


SUMMARY OF ARGUMENT 


Under the law of the District of Columbia, prior to the decision 
in the case of Whetzel, et al. v. Jess Fisher Management Company, 108 
App. D.C. 385, 282 F.(2d) 943, there was no liability on the owner of 
property where the entire property was leased. Bowles v. Mahoney, 
91 U.S. App. D.C. 155, 202 F.(2d) 320. | 


The Housing Regulations do not make the owner an insurer of the 
condition of the premises unless and until the owner has received notice 
of a violation of the regulations and a reasonable opportunity to make 


the repairs. 


ARGUMENT 


This appeal presents a situation where the defendant became a 
trustee of property by order of Court, and which property was at that 
time leased to a person who was obligated to make all necessary repairs 
at his own expense. The lessee rented a room to plaintiff who, after liv- 
ing in the premises for ten (10) months, was injured by reason of a defect 
in the floor, which was unknown to the plaintiff, the tenant or the defendant. 


The trial Court indicated clearly that if it were not for the Housing 
Regulations, which were authorized by an order of the Commissioners on 
August 11, 1955, there would be no liability on the defendant and that he 
would have directed a verdict for the defendant. It is contended by the 
defendant that it was not subject to the requirements of the Housing Regula- 
tions and that if it was it was entitled to notice of the defect: and givena 
reasonable time to make the repairs. 


This Court, in Whetzel, et al. v. Jess Fisher Management Com- 
pany, supra, indicated that the Housing Regulations imposed a statutory 


duty on the lessor not presented in Bowles v. Mahoney, supra. 


It was the statements contained in Whetzel that caused the Court to 


present this matter to a jury. 
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The situation presented in Whetzel is entirely different from the 
situation presented in the instant case. It was decided on the pleadings 
only and in the instant case all the evidence has been taken and the 
matter submitted to a jury. We, therefor, do not have the theorizing 
of the evidence as set forth in Whetzel. 


In Whetzel the defendant was not the owner of the property but 


apparently had the management and control for it leased the premises by 
a lease from it to the plaintiff therein. It was in absolute control of the 
premises, as was William Marcum in the instant case. The theory of 

the action in Whetzel was that the defendant, with knowledge of the defect, 
negligently permitted the ceiling to remain in an unsafe condition. It is 
further indicated that it had made certain repairs to these premises and 
apparently had knowledge of the entire situation. 


In the instant case it is conceded that defendant had no notice of 
the defect in the floor, for apparently the plaintiff and the lessee had no 
knowledge of the defect before plaintiff sustained her injury. The only 
evidence in the case is that it was the legal owner of the property as the 
trustee under the will of Hosea Newlon. Under such circumstances, 
defendant contends that it should have notice of the defect and an oppor- 
tunity to correct the defect before any liability would be incurred. 


The Housing Regulations contain the following covering notice: 


"Section 1301 — Notice. 

Whenever any duly designated agent of the District 
of Columbia determines that there are reasonable grounds 
to believe that there exists a violation of any provisions of 
these regulations, he shall make a report to the Director 
of the Department of Licenses and Inspections of the Dis- 
trict of Columbia, who shall, in his discretion, give notice 
of such alleged violation to the person or persons respon- 
sible therefor, as hereinafter provided. Such notice shall: 

"4301.1. Be in writing and be signed by the head of 
the Housing Division of the Department of Licenses and 
Inspections or his authorized agent. 

1301.2. State the nature of the violation. 

"4301.3. Indicate the section or sections of these 
regulations which are being violated. 


7 


"1301.4. Allow a reasonable time for the per- 
formance of any act such notice requires, and, 
1301.5. Be served upon the person or persons 

responsible for correcting the violation described in 

the notice. * * *." 

The question covering the requirement of notice of a regulation 
was presented in the case of Lyon v. Davis, 68 App. D.C. 192; 95 F.(2d) 
163. In that case a regulation was promulgated by the Commissioners 
of the District of Columbia covering the construction, repair and main- 
tenance of elevators in the District of Columbia. One Baumgarten was 
the owner of a building located on E Street, and a letter was written to 
him advising him of certain repairs that necessarily had to be made to 
the elevator in the building. There was a foreclosure of this property 
and Simon Lyon purchased the property at foreclosure. Some time later, 
one Frederick Davis, in using the elevator, was killed, and an action was 
filed by the administratrix of his estate against Lyon. 


It was contended that the letter written to the former owner of the 
property was sufficient notice of the requirements of the regulation and 
that he was responsible for failing to comply with the regulation. 


The question presented to the Court was stated as follows: 


"Conceding that appellants were bound by the regula- 
tions whenever the regulations were made applicable to the 
elevator in their building as of a particular time, were they 
also so bound when such specification had not been made to 
or communicated to them ?"’ | 


The trial Court had instructed the jury that the notice that was given 
to Baumgarten was binding on Lyon and the Court, in its opinion, made the 
following statement: 


"We think what the court said, coupled with the 
illustration of what would have been the liability of Baum- 
garten had he continued to be the owner of the premises, 
was in effect a peremptory charge to the jury. It was in 
effect that appellants were bound to comply with the elevator 
regulations — which as we have already pointed out were by 
the terms thereof not to apply except upon notice — irrespec- 
tive of any actual knowledge or notice to comply therewith, 
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and that upon failure to comply they were liable, with- 
out more, for a resulting injury. Aside from the per- 
emptory effect of the instruction, we think the court 
erroneously charged the law. For, if the letter was 
not a public document from which constructive notice 
to the public could be said to flow, there was nothing 
else in the form of notice to take its place; and, since 
concededly notice was necessary to make the regula- 
tions effective, the admission of evidence as to what 
occurred between the inspector's office and the former 
owner, together with the court's interpretation of its 
effect, was prejudicial error.” 


Défendant was not Subject to Housing Regulations 

Section 2301 of the Housing Regulations, placed in evidence by the 
plaintiffs, is as follows: 

"No owner, licensee, or tenant shall occupy or 

permit the occupancy of any habitation in violation of 

the regulations.” 

This does not mean that all three parties are subject to the require- 
ments of the regulation to repair a defect. It refers only to the one who 
is in actual possession and control and who permits the occupancy of the 
habitation. 


The owner would be responsible only if it were the party in active 
possession and control and permitted the occupancy in violation of the 
regulations. 


This Court, in its opinion in Whetzel, refers to landlord and to 
tenant. There was no reference to the owner. The defendant in that case 
was the landlord and plaintiff was the tenant. The definition of a tenant, 
under the Housing Regulations, is as follows: 

?Tenant' means any person who holds or possesses 

a habitation in subordination to the title of the owner of the 

premises in which such habitation is located, with the con- 

sent of such owner.” 

A proper interpretation of 2301 would be that if there was any 


responsibility in this case for a violation of the Housing Regulations the 
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violation was by the tenant who had his occupancy permit for the premises, 
who had applied for a license for a rooming house and who had rented the 
room to plaintiff. 


Bouvier defines landlord and tenant as a term used to denote the rela- 
tion which subsists by virtue of a contract, express or implied, between 
two or more persons, for the possession or occupation of lands or tenements 


either for a definite period, from year to year, for life, or at will. 


In the case of Wall Realty Company v. Leslie, 54 Ga. App. 560, 188 
S.E. 600, it is said that one who rents property to another, and accepts rent 
therefor, is a landlord, although he may not be the owner, and is charged 


with the statutory duty to repair and liable for injuries resulting from a 


negligent failure to do so. 


CONCLUSION 


It is respectfully submitted that there was no obligation on the part 
of the defendant to make any repairs to the premises in question under the 
Housing Regulations; that if there was any obligation to remedy any defects 
in the premises the defendant was entitled to notice of the defects and a 
reasonable opportunity to make the repairs; that no notice of any kind of the 
defects was given to or received by the defendant; that no evidence of any 
negligence on the part of the defendant is apparent in this record and that 
the Court should have granted defendant's motions for a directed verdict 
and its motion for a judgment N.O.V., and that the judgment of the United 
States District Court for the District of Columbia should be reversed with 
directions to enter judgment for the defendant. 

Respectfully submitted, 
CORNELIUS H. DOHERTY 
CORNELIUS H. DOHERTY, JR. 


1010 Vermont Avenue, N. W. 
Washington, D. C. 
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JOINT APPENDIX 


[Filed September 23, 1959] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CIVIL DIVISION 


SALLY DIXON, and her husband 

MARVIN G. DIXON 
210 "F" Street, N.W. 
Washington, D. C., 


PLAINTIFFS : 
Vv. : Case No. 2632-'59 | 


NATIONAL BANK OF WASHINGTON : 
14th and "G" Streets, N. W 
Washington, D. C. 


* * * * * 


COMPLAINT FOR NEGLIGENCE 
COUNT I 

1. The matter in controversy exceeds, exclusive of interest and 
costs, the sum of Three Thousand Dollars. 

2. On May 12, 1959 the plaintiffs were tenants in the basement 
apartment at 210 "F" Street, N. W., Washington, D. C. and in lawful 
possession of said premises on that date. | 

3. On the indicated date, the female plaintiff had occasion to use 
a step ladder. Because of the defective condition of the floor, one of 
the floor boards sagged, causing the ladder to tip and this plaintiff to 
fall to the floor breaking her left arm and sustaining various other 
injuries. 

4. The above-indicated injuries were the direct and proximate 
result of the negligence of the owners of the premises, defendant National 
Bank of Washington, and the party additionally responsible for its 
maintenance, defendant ABC Cleaning Contractors, Inc., who failed to 
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maintain the premises in a reasonably safe condition although having 
had actual or constructive notice of the defects and having had sufficient 
and reasonable opportunity to repair same. 

5. In addition, the defendants violated Sections 2501 and 2505 
of The Housing Regulations of the District of Columbia, established 
and authorized for promulgation by Commissioners' Order dated 
August 11, 1955. 

6. In addition to the injuries indicated above, the female plaintiff 
has incurred and will continue to incur substantial expenses for medical 
care and attention, has experienced and will continue to experience much 
physical pain and mental anguish, and has suffered permanent disability 


as a result of the injuries above-described. 

WHEREFORE, THE FEMALE DEFENDANT DEMANDS JUDGMENT 
AGAINST THE DEFENDANTS jointly and severally in the amount of 
THIRTY THOUSAND DOLLARS ($30,000.00) plus costs. 

COUNT I 


1. The male plaintiff repeats paragraphs 1-6 of COUNT I above. 

2. As a result of the aforementioned negligence of the defendants 
and the injuries sustained by the female plaintiff, his wife, the male 
plaintiff has been and will continue to be deprived of the full services, 
companionship and consortium of his wife. 

WHEREFORE, the male plaintiff demands judgment against the 
defendants jointly and severally in the amount of THREE THOUSAND 
AND ONE DOLLARS ($3,001.00). 

ASHCRAFT and GEREL 

By: /s/ Martin E. Gerel 

Attorney for Flaintiffs 
JURY TRIAL DEMANDED 


[Filed October 20, 1959] 
AMENDED ANSWER OF NATIONAL BANK OF WASHINGTON 

Comes now the defendant, National Bank of Washington, by and 
through its attorney, Cornelius H. Doherty, and for an amended answer 
to the complaint filed herein avers as follows: | 

1, This defendant admits that it is a corporation doing business 
in the District of Columbia and that on the 12th day of May, 1959, it, as 
trustee under the will of Hosea Newlin, deceased, was the owner of the 
premises 210 F Street, N. W., Washington, D. C. : 

2. This defendant denies each and every other allegation contained 
in the said complaint and denies that the plaintiffs, or either of them 5 
were in any way injured or damaged by reason of any negligence of the 
defendant. | 

3. This defendant further avers that the injury and damage of 
the plaintiffs, if any, was caused by the failure of the female plaintiff, 
Sally Dixon, to exercise reasonable care for her own safety and that it 
was her negligence which was the sole or contributing cause of any 
injury or damage sustained. 

4. This defendant further avers, on information received, that 
one William Marcum, by lease dated March 1, 1956, between he and 
Floyd E. Davis Company, a Corporation, leased 210 F Street, N. W., 
Washington, D. C., on a monthly tenancy and that the said William 
Marcum leased a part of the premises to the plaintiffs herein and that 
such agreement was in effect on May 12, 1959. 


The premises considered, this defendant prays that the said 


complaint be dismissed with costs. 


/s/ Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D.C. | 
Attorney for Defendant 


I Consent: ty 


/s/ Lee C. Ashcraft 
Attorney for Plaintiffs 


— 


[ Filed March 1, 1961] 4 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
Tuesday, January 10, 1961 
The above-entitled cause came on for trial before the HONORABLE 
JOSEPH C. McGARRAGHY, a U. S. District Judge, and jury, at 10:00 
a.m. 
* 
SALLY DIXON 
was called to the stand in her own behalf, and having been duly sworn 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GEREL: 
Q. What is your full name, Mrs. Dixon, please? A. Sally Dixon. 
Q. Would you attempt to speak just a bit louder so the jurors can 


hear you at this end too? A. Sally Dixon. 
Q. And where do you reside, Mrs. Dixon? A. At 1412 Twentieth 


Street, Northwest. 

Q. Was there a time when you were living at 210 F Street, North- 
west? A. Yes, sir. 

Q. Can you tell us the approximate dates, Mrs. Dixon? A. When 
I moved there ? 

Q. Yes, please. A. It was in July, but I just don't remember the 
date of it because, I tell you, he has all that. 

Q. July of what year, ma'am? A. 1958. 

Q. And which quarters did you occupy? A. In the basement. 

Q. What was the nature of the facilities of the quarters that you 
rented? A. What you mean? 

Q. How many rooms? A. One. One room; just one room with, 
you know, a stove and everything in it, light housekeeping. 

Q. And the rent that you paid was how much? A. Twelve and a 
half a week. 

Q. When you moved into these quarters, Mrs. Dixon, were they 
furnished or unfurnished? A. Furnished. 
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Q. Was there any covering on the floor? A. Yes, sir. 

Q. What kind of covering, ma'am? A. Limleum covering. 

Q. During the period of time that you lived there, summer of 
‘58 on, did you at any time have occasion to remove that linoleum? 


A. No, sir; it was nailed there. 

Q. I beg your pardon? A. It was nailed down on the’ edges. You 
couldn't move it. 

Q. Do you recall, Mrs. Dixon, when you and Mr. . Dixon moved 
from those premises? A. It was -- I don't exactly remember, but I 
know it was some time during the year. I got my arm broken in May 
and we stayed a while after that, but I don't remember when we moved. 
He would, but I don't. ! 

Q. Mrs. Dixon, do you recall anything unusual happening to you on 
May 11 of 1959? A. I certainly, most certainly positively do. 

Q. Would you tell us, please, the circumstances leading up to that 
situation? A. You mean the morning I got my arm broken? 

Q. What day of the week was it? A. On Monday after Mother's 


Day. My girl friend came down for me to wash her -- 
* * * * * | 

Q. Would you tell us what time of the morning the day after 
Mother's Day it was that this unusual incident occurred? A. Between 
7:00 and 7:30 it happened. 

Q. Inthe morning: A. Early in the morning. 

Q. All right. Now, tell us what you were doing just prior to the 
time that this incident occurred? A. At the time it happened, well, I 
went, took the little chair and put it down to get the hanger off the rod 
rung -- 

THE COURT: Can you members of the jury hear her all right? 

You will have to raise your voice madam and talk into that instru- 
ment there, talk into that loudspeaker, and I think everyone will hear 
you better and understand you better. 

THE WITNESS: Well, the morning, that morning I went to get -- 
put the little chair on the floor to reach up to get a coat hanger to hang the 
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apron on. When I went to reach it, it tilted over in the hole and I fell. 
BY MR. GEREL: 
Q. Where was this hole you mentioned? A. In the floor on the 


side where the dresser is at. 
THE COURT: Mr. Doherty, do you want to move to this table 
so you can hear her? 
MR. DOHERTY: I will sit here. 
BY MR. GEREL: 
Q. Try to speak, Mrs. Dixon, a wee bit more slowly. A. Okay. 


Q. You were describing where this hole was. A. Yes. The hole 
was, I would say, about that far from where the dresser was at, 
and I put the chair down on that linoleum and the chair went down through 
the linoleum and tilted me over. 
Q. Was the hole under the linoleum? A. Yes, sir, under the 
linoleum. 
Q. Did you know there was:a hole there? A. No, sir, I did not. 
Q. What happened to you after the leg of the chair went into the 
hole? A. Well, I tilted to the left, and when I tilted to the left I fell, 
and when I, you know, it kind of knocked me a little bit, and when I woke 
up my arm was broke... 
* * 
BY MR. GEREL: 
Q. Mrs. Dixon, I am going to show you a photograph and ask you to 
tell us what this photograph shows. 
MR. DOHERTY: It speaks for itself. 
THE COURT: No. I will permit her to answer, but speak up so 
we can all hear you. 
THE WITNESS: It shows exactly where that the -- the place in 
the floor where it happened, and shows how far the linoleum was up on 
the floor and where the chair went in. 
BY MR. GEREL: 
Q. Do you recognize this object in the upper right hand corner? 
A. Yes. 
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Q. What is that? A. That's the bed. 
THE COURT: The what? 
THE WITNESS: No -- the dresser. 
BY MR. GEREL: | 
Q. No -- this over here (indicating). A. That is the thing where 
we keep the clothes. 
Q. And what is this object over here? 
THE COURT: Madam, we can't hear you. Don't talk to your 
lawyer; talk into that microphone, please. 
THE WITNESS: You mean this here? 
BY MR. GEREL: 
Q. This object over here in the left hand -- A. That's the dresser. 
Q. I see. 


MR. GEREL: She identified this as the dresser. I wasn't quite 
sure what this is. 


THE WITNESS: That is the right hand side. This is the dresser 


and here is the bed. You see, the dresser was to the right. 

MR. GEREL: Ladies and gentlemen, this photograph identified 
by Mrs. Dixon -- | 

THE COURT: Don't you testify. 

MR. GEREL: Just what she had said, Your Honor. © 

THE COURT: She has already said it. The jury may look at the 
photograph without any further explanation. 

(Thereupon, the photograph was shown to the as 
MR.GEREL: Your Honor, may this be admitted into evidence ? 
THE COURT: Yes, it is received. | 


(Plaintiff's Exhibit No. 4 was received 
in evidence.) 


MR. DOHERTY: Same objection. 

THE COURT: Same ruling. 

MR. GEREL: Thank you, Your Honor. 
BY MR. GEREL: 

Q. Mrs. Dixon, would you tell us what this shows ? : 
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THE COURT: Mrs. Dixon, you are going to have to talk into that 
microphone. 
THE WITNESS: That shows the floor. This here is where -- 
THE COURT: What did you say? 
BY MR. GEREL: 
Q. What happened here? What is this in the center of the picture? 
A. That there? That is the crack inthe floor. This is the main part 
of it. 
MR. DOHERTY: I didn't get that answer. 
THE COURT: Would you read it please. 
(Last answer read.) 
MR. GEREL: I have no further questions. 
(Thereupon, Plaintiff's Exhibit No. 5 was passed to the jury.) 
MR. GEREL: May this be admitted into evidence? 
THE COURT: It may be received. 
* * * ad 
CROSS-EXAMINA TION 
BY MR. DOHERTY: 
Q. Mrs. Dixon, you went into these premises sometime in 1959, is 
that right; sometime in July '59? A. No, sir. 
Q. What? A. No. 
Q. '58, rather. A. Yes, '58 I went in there. 
Q. And you were there approximately a year? A. Yes. 


Q. Did you make the agreement for the rental of these premises 


yourself? A. Make the agreement ? 

Q. Yes. Did you arrange for the leasing of this room that you 
lived in? A. No, my husband did that for me. 

Q. Were you present when that happened? A. When he rented the 
place ? 

Q. Yes. A. No, I wasn't present. I was at home. 

Q. Where were you living then? A. 229 E Street, Northwest. 

Q. And you weren't with him when he came there to lease the 
premises? A. You mean to -- 
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Q. Originally. A. I wasn't there then, but we moved in on Saturday 


night. 
Q. Did you visit the place before you moved in? A. No,I didn't, 
but he did. 
Q. And you don't know who he talked to, arranged for the leasing 
of the premises? A. Why sure I know. 
Who was that? A. Bill Marcum. 
Who was that? A. Bill Marcum, the head of the house. 
William M-a-r-c-u-m? A. Yes. 
And he was the one that was leasing this Fees A. Yes. 
He was the landlord, was he? A. Yes, he was. 
He was the one to whom you paid the rent? A. Yes, sir. 
And how did you pay it, by the month, week? A. Week. 
Every week? A. Every Saturday. 
Now, when you first went in there was any furniture in there? 
A. Yes, sir. 
Q. This was furnished; is that correct? A. Yes, furnished apartment. 
Q. And do you know who owned that furniture? A. No, I don't know. I 
think Bill owned the furniture. I don't know. I wouldn't = because I don't 
know. 
Q. The floor was entirely covered? A. Covered, yes. 
Q. With linoleum. A. With linoleum. 
Q. You have two pictures here that have been referred to and identi- 


DOHOHOHLH OOOO 


fied. This shows that there is no linoleum on the floor when this picture was 
taken on the 11th of July. A. No linoleum because -- 

Q. Wasn't any there, was there. A. No. Ican tell you why. 

Q. Just answer my question, please. And when was the linoleum re- 
moved? A. Soon after, after I got my arm broke and came back my hus- 
band asked Mr. Marcum could we take it up and he said yes. 

Q. When was that done? A. Just a minute. I came fromthe hospital. 

Q. After you came back from the hospital? A. Yes. 

Q. You were present at the time it was removed? A. I certainly was. 

Q. And how long were you in the hospital? A. Eleven days. 

Q. At any time prior to the time that you fell did you ever see any- 

thing wrong with that floor? A. No, there wasn't. Right by the bed 
was a little weak place. I knew that was there and looked for it. 

THE COURT: What did you say? 


THE WITNESS: It was by the bed in the floor, but I looked out for 
that. I knew that was there. 
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BY MR. DOHERTY: 
Q. Did you tell anybody about it? A. What? 
Q. Did you tell anybody about it? Did you tell Mr. Marcum about it? 
A. I don't know; my husband might have. My husband did things like that. 
Q. What does your husband do? A. My husband ? 
Q. Yes. A. He is a contractor. 
Q. Contractor? A. Yes. 
Q. And at the time you fell was he a contractor? A. No; he was a 


sandblaster for Jack Weinstein. 
* * * * 


Q. In all of your walking over this floor in that year that you have been 
there priorto -- orten months priorto your fall you never learned or knew of 
anything being wrong with the floor ? A. Ididn't know that was there ,no,sir. 

Q. Nor did you complain to anybody about it. A. Icertainly didn't. 


How could I complain, I didn't know it was there. 
* * * * * 


MR. GEREL: Your Honor, I would like at this time to read into evi- 
dence the appropriate sections of the housing regulations of the District of 
Columbia governing the maintenance of rental housing property. 

THE COURT: Any objection? 

MR. DOHERTY: Not to what he referred to, 2501 and 2505. 

THE COURT: Are those the two you propose to read, Mr. Gerel? 


MR.GEREL: Yes, Your Honor, and, of course, the paragraph which 
indicates who is responsible for doing those things that the two paragraphs 


speak of. 

MR. DOHERTY: In the pretrial statement it is very definite , if 
Your Honor please. 2501 and 2505 I have no objection to. 

MR. GEREL: There is no problem. 

THE COURT: Suppose you come to the bench so that we will have 
no misunderstanding. 

(At the bench:) 
MR. DOHERTY: I object to anything other than 2501 and 2505. 
MR. GEREL: I propose to indicate who it is that is responsible 


11 


for 2501 and 2505. Those two paragraphs indicate a responsibility -- 

MR. DOHERTY: Which one is that? : 

MR. GEREL: Under the definition. 

THE COURT: He proposes to read the definition of an owner. 

MR. DOHERTY: There is nothing said about owner in these things 
at all. 2501 and 2505, there is nothing about owner or wis else. 

I don't know what that is, but -- 

MR. GEREL: I propose to read enough of the regulations, Your 
Honor, to make clear what the meaning of 2501 and 2505 is. 

MR. DOHERTY: I think Iam supposed to know ahead of time. 

That is the reason they have the pretrial order. 

MR. GEREL: The housing regulations are no secret. “You know 
what we are alleging. We are alleging that these people are responsbile 
for maintaining this property. You are not caught by surprise. You 
admit ie are the owner of the property. 

R. DOHERTY: I admit the bank is trustee. 

MR. GEREL: Are you denying the owner is responsible to do the 
things that 2501 and 2505 require? 

MR. DOHERTY: Yes,I do. 

MR. GEREL: I think, Your Honor, I should be permitted to establish 
the relationship. 

THE COURT: I will permit the reading of the definition. 

MR. DOHERTY: Which is that? MayIsee that? — 

If Your Honor please, before he does that, then he should read that 
section of the regulation if you are going to allow him to do anything at 
all. There is nothing said in 2501 or 2505 about landlord, owner, or any- 
thing. There is this section that says the owner, or the licensee, or 
the tenant shall not -- 

THE COURT: Where is that? 

MR. GEREL: Your Honor, I am prepared to read anything that 


sheds light on this situation including those Mr. Doherty will offer. 
MR. DOHERTY: 2301. 


THE COURT: 2301. You want that read as well? 
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MR. DOHERTY: Frankly, -- 

MR. GEREL: I will be glad to read that, Your Honor. 

MR. DOHERTY: Are we going to have pretrial statements or not ? 

THE COURT: 2501 and 2505 deal with the substance of the require- 
ment regarding floors and general maintenance and repair. In order to 
understand those two regulations I think he is entitled to show who the 
owner is under the regulations. 

MR. DOHERTY: You have to show then that the owner has some- 
thing to do with it. 

MR. GEREL: I will read 2301, Your Honor. I have no objection. 

THE COURT: Do you have any objection to his reading 2301 ? 

MR. DOHERTY: Well -- 

MR. GEREL: I am trying to accomodate counsel. 

MR. DOHERTY: I put in my objection to anything other than 2501 
and 2505. If he wants to put that in I have no objection. 

It’s in the record where it definitely shows, in the answer that I 
filed and in the pretrial statement, that the National Bank of Washington 
is not the owner of that property. 

MR. GEREL: Quite the contrary, sir. If you look at your pleading 
and the pretrial statement you will find that you did say it was the owner. 

MR. DOHERTY: I said it is trustee under the will of Hosea Newlin, 
which is an entirely different party. 

MR. GEREL: You used the word "owner." 

THE COURT: I will permit you to read the definition of owner, and 
you may also read 2301, and 2501, and 2505. 

MR. GEREL: Very good. Thank you, Your Honor. 

* cs * * * 

MR. GEREL: Your Honor, referring to the housing regulations 
of the District of Columbia established and authorized for promulgation 
by the Commissioners under date of August 11, 1955, I should like to 
read what appear to be the pertinent sections. 

Section 2301 says: No owner, licensee, or tenant shall occupy 
or permit the occupancy of any habitation in violation of these 
regulations. 
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The definitions contained in the regulations under "ii" reads as 


follows: 

"OQwner" means any person who alone or jointly or severally 
with others, (1) shall have legal title to any building arranged, 
designed or used in whole or in part to house one or more habitations, 
or, (2) shall have charge, care, or control of any building arranged, 
designed or used in whole or in part to house one or more habitations 
as owner or agent of the owner, or as a fiduciary of the estate of 
the owner, or of any officer appointed by the Court. Any such 
person thus representing the actual owner shall be bound to comply 
with the terms of this chapter, and any notice or rules’ ‘and regula- 
tions issued pursuant thereto to the same extent as if he were the 
owner. | 

"jj" "Person" means any individual, firm, partnership, 
corporation or association, and includes any personal representative, 
trustee, receiver, assignee, or other similar representative. 

THE COURT: Now you have 2501 and 2505. 

57 MR. GEREL: Now, the pertinent sections, Part 5, Maintenance 
and Repair, and under that Section 2501, General Maintenance and Repair, 
reads as follows: | 
Every building housing one or more habitations shall be main- 

tained and kept in repair so as to provide decent living accommo- 
dations for the occupants. This part of this Code contemplates more 
than mere basic repairs and maintenance to keep out the elements; 
its purpose is to include repairs and maintenance designed to make 

a building or neighborhood healthy and safe. 

And Section 2505, which deals specifically with floors, reads as 

follows: 
Each floor shall be structurally sound, see level, and 
free of holes and wide cracks. Each floor shall be free of loose, 
splintered, protruding, or rotting floor boards. 


That is all, Your Honor, in connection with the regulations. 
* * * * * 
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MARVIN DIXON 
was called to the stand to testify in his own behalf, and having been duly 
sworn was examined and testified as follows: 
DIRECT EXAMINATION 
* * * * 
BY MR. GEREL: 
. Just tell us, Mr. Dixon, if you would please, what you actually 
I saw her sitting in the chair crying. 
. Did you see anything unusual about the room? A. Yes, sir. 
. Describe what you saw, sir. A. I saw a chair leaning over 
30 or 45 degree angle. 
Q. What kind of chair? A. A child's chair, armless child's chair 
with just the back on it. 
Q. What was the reason, if you know, for the chair being at that 
angle? A. One leg stuck through the linoleum in the floor; it was still 
leaning. 


Q. Through the linoleum and into the floor, you say? A. Yes. 
* * * * * 
CROSS-EXAMINATION 
BY MR. DOHERTY: 
Q. Mr. Dixon, was it you that arranged for the renting of these 


premises? A. Yes, sir. 

Q. And who did you talk to? A. Talked to Mr. Bill Marcum, 
William Marcum. 

Q. Who is Mr. Marcum? A. He is the landlord, the one I paid 
rent to. 

Q. And he had a number of tenants in that place where you lived ? 
A. Yes, sir. 

Q. And wasn't Mrs. Dixon with you at the time you rented the 
premises? A. No, sir. 

Q. No question about that? A. No, sir. 

Q. And that was just one room? A. Yes. 

Q. And had furniture and various things in there that belonged 
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to Mr. Marcum; is that correct? A. That's right. 

Q. And you went in there sometime in July of 1958? A. Yes, 
sir. 

Q. What was your work at that time? A. I didn't understand you. 

Q. What kind of work were you doing? A. I was unemployed, at the 
time, sir. 

Q. At what time? A. At the time I moved in 210 F Street, this 
house. 

Q. Did you do any work at all during any time from ate 1958 until 
this accident happened in May of '59? A. No, sir. 


* * * * * 

Q. During the time you were in these premises from July of '58 
until May 11 or 12 of 1959, did you see anything wrong with the floor or 
any part of your premises? A. I noticed several spots, yes, sir. 

Q. Where were they? A. One was in between a circular three 
window, and one by the sink, next to the stove as you go into the door. 

Q. Did you report it to anybody? A. Yes, sir. . 

Q. To whom? A. Mr. Bill Marcum. 

Q. And when did you do that? A. I did that some time in the 
fall of the year. 

Q. What year? A. Of that I moved in there. 

* * * * 
REDIRECT EXAMINATION 
BY MR. GEREL: 


* * * * * 


Q. Mr. Dixon, when you had called to Mr. Marcum's attention in 


the fall of 1958 the defects in the floor which you indicated'were in front 
of the window and near the sink, did he do anything about those defects ? 
A. No, sir. 2 

Q. Did he come in and look the floor over? A. Yes, sir. 

Q. He saw the defects? A. Yes, sir. 

Q. Did those defects, Mr. Dixon, indicate the presence of termites 
in those locations? A. They could have been under the boards. Quite 
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a few sessions of these flying ants come out of there, especially in the 
winter. I believe termites hadtobeunder the floor because the floor 
was on the ground, just little joists under there, no sub-basement or 
nothing under it. 

Q. Mr. Dixon, why was it you tore off a piece of that linoleum with 
Mr. Marcum's permission? A. To keep anybody from making the same 
mistake she made, so they could see it. There was a hole in the floor 
and the floor was rotten. 

* * 
BY MR. GEREL: 

Q. Mr. Dixon, when you removed the linoleum did you notice 
whether there was any difference in the appearance of the floor between 
the area covered by the linoleum and the area that was not? A. It had 
been painted. But it seemed like the last time it had been painted, it 
had been painted around the linoleum, some discoloration. 

* * * * x 
RECROSS-EXAMINATION 
BY MR. DOHERTY: 

Q. Was the linoleum all over the floor? A. The entire floor 

wasn't covered. Looked like 12 by 15; it didn't cover the entire 
floor, no, sir. Didn't go from wall to wall, in other words. 

Q. Wasn't nailed down? A. It was nailed down. 

Q. Was it this type of linoleum you put cement underneath? A. I 
didn't understand you. 

Q. Was it the type of linoleum you put cement of some kind under- 
neath? A. I didn't understand you. 

Q. Was it the type of linoleum you put cement of some kind under- 
neath and plaster it down to the floor? A. No. It was put on top of 
another one and bigger than the first one that went down. There was 
some newspapers under it. 

Q. In other words, there were two pieces of linoleum on the floor. 
A. One was smaller than the larger one, that was over it. 

Q. How big was the smaller? A. About 9 by 12, and the other one 


about 10 by 12. There was a foot difference on each one; the one on top 
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was larger than the one on the bottom. 

Q. Prior to this time it was never -- you never took up any part 
of that linoleum prior to that time? A. No, sir; it was tacked down. 

Q. Where was this spot that you told Mr. Marcum about. Iam 
referring to Plaintiff's Exhibit Number 4. A. It is not on this photograph, 
put according to the picture it was in the French window, on this side. It 

was three windows, and from here, from where the linoleum was in 
there it looks like the floor had been repaired in time before, and some of 
the boards had came up; they were short boards. Looks like where they 
had been cut off. And I got some nails for him and I told him about it, 


and I nailed them down and there, that is when he said he was going to 


have it fixed. 

Q. That is near the window. A. Near the window, yes, sir. 

Q. Did you tell him about this? A. I didn't know that was there, sir. 

Q. You didn't know that was there. A. No, sir. That! was covered up. 

Q. What is this condition here? A. That cones from the bed over to 
where the linoleum came. 

Q. And this has a measuring stick here. Who did that, do you know ? 
A. LI believe that is the photographer's. 

Q. Who else was there when these pictures were taken? A. Just 
myself. 

Q. Just yourself? A. Yes, sir. 

Q. And the photographer. A. Yes, sir. 

Q. Your wife wasn't there? A. No, sir. 

Q. Where was she? Had she moved from there then? A. No, sir. 
She hadn't moved. I think she had gone to school to get my grandchild. 

Q. It was about that time that you had to leave the premises; isn't 
that right? A. I never did lease it; I just rented it. 

Q. What is that? A. I didn't have a lease on the place; I rented by 


the week. 
* * * as 


(At the bench:) 
MR. DOHERTY: I do feel, if Your Honor please -- I move fora 
directed verdict at this time on the ground that there is no evidence of 


any negligence shown on the part of the defendant. 


THE COURT: It is a jury question. 
* * * * 
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CLYDE W. HAMME RBACHER 
was called to the stand by counsel for the Defendant, and having been 
duly sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DOHERTY: 

Q. Mr. Hammerbacher, state your full name. A. Clyde W. 
Hammerbacher. 

Q. And where do you live? A. 4413 Highland Avenue, Bethesda, 
Maryland. 

Q. Where are you employed? A. District Government. 

Q. In what capacity? A. I am Assistant Chief of the Enforcement 
Section of the Department of Licenses and Inspection. 

Q. In response to a subpoena to your office did you bring down 


the occupancy permit that was in existence as of May 11 or 12, 1959 
for premises 210 F Street, Northwest, Washington, D.C.? A. Yes. 


Q. May I see that? 

MR. DOHERTY: May this be marked as Defendant's Exhibit 
Number 2? 

THE DEPUTY CLERK: Defendant's Exhibit Number 2 for identi- 
fication. 


(Defendant's Exhibit Number 2 was 
marked for identification.) 


BY MR. DOHERTY: 

Q. Mr. Hammerbacher, this defendant's Exhibit Number 2 for 
identification is dated August 26, 1958, and the Certificate of Occupancy. 
May I ask how often you are required to ask or obtain an occupancy permit? 
A. This permit here is good until the premises changes complexion or 
either a new occupant or new type of business. 

Q. And on May 11 or 12, 1959, that occupancy permit was 
the permit that was issued and in effect for the premises 210 F Street? 
A. According to the records. 

Q. In whose name was that permit issued? A. William Marcum, 
210 F Street, Northwest. 
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Q. Was there a license applied for -- first, may I ask, this record 
shows some other paper here; what is this here? A. I might state that 


this blue sheet is a copy of the original certificate of occupancy which 
has been issued to the applicant, William Marcum. This is the original 


application made. 

Q. Made by whom? A. It states here, William Marcum. 

Q. And what was the date of that application? A. August 26, 1958. 

Q. Now, is it necessary also that a license be obtained by the 
occupant in addition to the obtaining of the occupancy permit in order to 
operate a tenement house? A. Yes, sir. | 

Q. And do you have a license that has been issued to William 
Marcum at this address which was in effect on May 11 or 12, 1959? 
A. No license issued, sir. 

Q. Was there an application for a license of any kind applied for 

by Mr. Marcum in '58 for the year of 1959? A. The application 
was made for a rooming house license under date of November 3rd, '58, 
name, William Andrew Marcum; that is for '59. 3 

Q. That was for the year '59? A. License year 1959. 
Q. Did he pay a license fee for that? A. He paid a license fee 
of $30.00. | 

MR. DOHERTY: May I have this marked as Defendant's Exhibit 
Number 3 for identification? 

THE DEPUTY CLERK: Defendant's Exhibit aunbes 3 for 
identification. 


(Defendant's Exhibit Number 3 was 
marked for identification : 


MR. DOHERTY: Your witness. 
THE COURT: Are you offering these? 
MR. DOHERTY: Not at this time. 
THE COURT: All right. 
CROSS EXAMINATION 
BY MR. GEREL: 
Q. Mr. Hammerbacher, as the Assistant Chief of the Enforcement 
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Division for the Housing and Licenses -- A. Department of Licenses 
and Inspection. 

Q. Licenses and Inspection. Thank you. 

Are you familiar with the Housing Regulations in that capacity ? 

A. As far as to license requirements and permits. As to the 
actual -- what is to be done in a house, I am not too familiar. 

Q. Would you, for example, know what the responsibility is of 
an owner to property under those regulations? I don't mean verbatim 
without looking at the regulations, but in your work do you become 
familiar with the regulations in so far as they require certain things 


to be done by certain people owning rental property? A. Well,I 


would say -- 

MR. DOHERTY: Your Honor, I think a yes or no answer is 
called for. 

THE COURT: What is your answer; yes or no? 

BY MR. GEREL: 

Q. Maybe I can be of some help, Mr. Hammerbacher. 

I have here the Housing Regulations of the District of Columbia. 
Does your job put you in touch with these ? 

MR. DOHERTY: If Your Honor please, I object to any question 
on the matter of the regulations. I think the thing before the Court on 
that is the legal part of the regulations, not the application. And, again, 
it isn't proper cross-examination because I never went into it on direct. 

THE COURT: I will sustain the objection. 

MR. GEREL: Your Honor, I submit that Mr. Hammerbacher was 

introduced to us as the Assistant Chief -- 

THE COURT: The only thing the Defendant has done is introduce 
two exhibits. One is a Certificate of Occupancy, and the other the License. 

BY MR. GEREL: 

Q. Mr. Hammerbacher, are you sufficiently familiar with licenses 
and occupancy permits to be able to tell us the circumstances under which 
either may be obtained? A. Yes. A license is required for a tenement 
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house when there are three or more tenements in a building; a license 
is required for an apartment when there are three or more apartments 
in a building. Each needs an occupancy permit for the same. And a 
rooming house when there are five rooms or more an occupancy also. 

Q. Does the condition of the property play any part in the issuance 
of a license? A. Yes, sir. 

Q. You indicated to us that no license was issued to this property 
after the application was made in November of '58; is that correct? 
A. Yes, sir. 

Q. Do you know whether the condition of this aes could have 
been the reason why no license was issued? A. At first -- I have a 
record here that it was cancelled due to applying for a rooming house 
in error; it should have been a tenement house license. In other words, 

they applied for a rooming house license. I would say after 
inspection was made it was edtermined that it was a tenement house, and 
a tenement house was applied for. | 

Q. According to your records, Mr. Hammerbacher, when was a 
license actually issued to this property? A. A license was issued for 
this property for the license year of 1960, on March 16, 1960. 

Q. Prior to then had a license ever been issued to this property ? 
A. Ihave no record of that year. : 


Q. Do you have all of the records on this? A. I have records for 


which the subpoena requested I bring. 

Q. Then you don't really know, Mr. Hammerbacher, do you, whether 
the failure of a license to be issued before 1960 was not due to the 
condition of this property, do you? A. Personally, I wouldn't know, sir. 

I might state that our records only go back for three years; complete 
records. 

Q. This would bring us back to '57 anyway, wouldn' t it, or '58? 

A. '59 here, '60 and '61, the current year. 

Q. The license for the year '59 would be issued when, sir? 

A. It depends on the time the inspections were made. At times they 
have been running late and they are issued later than the year of '59, 
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maybe. It could have been. The license years begin November Ist of 
each year; November Ist of '58 is the license year of '59. 

Q. November '58 would cover the year of '59? A. November Ist, 
1958 to October 31, '59 is the license year of '59. 

Q. And you say an inspection is made. A. Yes. 

Q. What is inspected? A. The premises are inspected due to the 
Housing Regulations. 

Q. What do they inspect for? A. As I say, Iam not too fathiliar 
with their regulations; they have their regulations which they inspect 
from, and I am not too familiar with it. 

Q. But the condition of the premises, you know that to be one of 
the things inspected? A. It has to meet the regulations of the Housing. 

Q. And a license would not be issued unless it met that regulation; 


isn't that so? A. According to the Housing Regulations. . 
Q. And your records show no license for 1959. A. The records that 


I brought; yes. 
MR. GEREL: No further questions. 
REDIRECT EXAMINATION 
BY MR. DOHERTY: 

Q. Mr. Hammerbacher, there was a license for a rooming house, 
wasn't there? A. There was an application made, sir. 

Q. And did he pay the $30.00 and wasn't it issued to him under 
Rooming House? A. According to the records, no, sir. 

Q. That was cancelled a year later, was it not, on the basis he 
should have applied for a tenement house? A. Application was made 
for a rooming house November 3rd, '58 and an application was made 
for a rooming house on September 10, '59, but no license was issued. 

THE COURT: What about the one in'58? Was a license issued for 
a rooming house on '58? 

THE WITNESS: No, sir. I have a cancellation here under date 
of 12-28-59 that they paid rooming house in error, should have been a 


tenement house license, hence, no rooming house license was issued. 
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BY MR. DOHERTY: 
Q. In that statement of that cancellation is there anything to 
indicate there was anything wrong with the property and that was the 
reason why that it was turned down? A. This states nothing wrong; 


it just states paid rooming house in error, should have been a tenement 


house. 

Q. That was after an inspection? A. That I don't know, sir. 

Q. Well, now, this application on November 3, 1958 shows that he 
paid, William Marcum paid $30.00; isn't that right? A. The fee; yes, 
sir. 

Q. The fee. Now, what is the normal course of events from then 
on? Don't you issue at that particular time or do you wait until the 
inspection is made? A. The license isn't issued until there has been an 
approval by the various inspection departments. 

Q. And in this particular case sometime late in "59 that was 
cancelled -- that one of '58 -- and the $30.00 was refunded; is that 
correct? A. I have a notation on this card: application of 1960 for a 
rooming house. Refunded -- | 

THE COURT: That is on your 1960 application, isn "t it? What 
about the '58 application. 

THE WITNESS: I don't know whether it was refunded or not, sir. 
It says cancelled. 

BY MR. DOHERTY: 

Q. Well, then, that cancellation was when in '59? A. 1959 
application cancelled -- | 

THE COURT: Doesn't give the date? 

THE WITNESS: I assume it would be in the time limit around about 
the 28th of December '59 when this letter of cancellation was sent to 
the license bureau. | 

BY MR. DOHERTY: 

Q. And that was because of the fact it was a ponemens 

MR. GEREL: Objection. 

THE COURT: Sustain the objection. 
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BY MR. DOHERTY: 

Q. What was the reason for cancelling at that time? A. As stated, 
paid rooming house’ in error, should have been tenement house license. 

Q. Nothing else? A. Nothing to my knowledge. 

MR. DOHERTY: That is all, if Your Honor please. 

RECROSS-EXAMINATION 
BY MR. GEREL: 

Q. Mr. Hammerbacher, who makes the inspection of the property 
to determine whether it is in satisfactory condition warranting the issuance 
of a license? A. The Housing Division. 

Q. Do you have their records here? A. No, sir. 

Q. If a defect in the condition of the premises were found would 
they be in these records or in the records of the Housing Division? 


A. The Housing Division is where they would be, sir. 


Q. So if there were such, you wouldn't have them here anyway, would 
you, sir. A. I wouldn't have them here. 

Q. This cancellation, sir, was based on the request of Mr. Marcum 
himself who said he wished to withdraw the application? A. Yes, sir. 

Q. This wasn't a finding on the part of the District branch? A. That 
I don't know, sir. 

Q. This letter signed by Mr. Marcum -- A. Yes, he withdrew the 
application. 

Q. Mr. Hammerbacher, doesn't this document dated 1960 refer to 
a list of deficiencies for correction prior to license approval? A. That 
is so stated. 

* * * 
RICHARD J. CARR 
was called to the stand by counsel for the Defendant, and having been 
duly sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DOHERTY: 

Q. Mr. Carr, will you give us your full name? A. Richard J. Carr. 

Q. And where do you live? A. I live in Michigan Park, Catholic 
University section. 
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Q. Where are youemployed? A. Floyd E. Davis Company. 

Q. And in what capacity? A. Vice President. : 

Q. And how long have you been employed by Floyd E. Davis 
Company? A. Since 1920. 

Q. Did there come a time that the property located at 210 F Street, 
Northwest, came under your control and management? A. Yes, sir. 

Q. Can you tell us when that was? A. March ist, 1956. 

Q. And did you on or about that time enter into a written lease 
agreement covering this piece of property? A. We did. | 

Q. Do you have that lease with you now? A. Ihave a: copy of the 
lease , Thermofax copy. 

Q. Where is the original? A. The original lease -- ie property 
was sold, I think, in January of this year and the original lease was 

assigned to the title company who handled the settlement. 

Q. You say January of this year. You mean in '60, 1960? A. No; 
January of '59. 

THE COURT: Do you mean January 1959, or do you mean January 
1960; this is '61 now. 

BY MR. DOHERTY: 
Q. Do your records show? A. This shows the last penton 


that we made on the property to the new owners was in February of 
1960. 


Q. February of 1960? A. Right. 

Q. And when you speak about that you mean the National Bank of 
Washington as trustee? A. Well, this last statement was made to the 
purchasers in care of Hyman Rubin, an attorney. 

Q. Now, did there come a time that the National Bank of Washington 
came in as the owner of that property? A. Yes. 

Q. When was that? A. I will have to look at these statements. 

MR. DOHERTY: If Your Honor please, I have the actual dates of 
the Court order if the Court will take judicial notice of his own order. 

THE COURT: Do you have any objection to that ? 
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MR. GEREL: No. 

MR. DOHERTY: May I state by virtue of the order of this Court 
on October 9, 1956 the National Bank of Washington was substituted as 
the trustee under the will of Hosea Newlin, and that on December 21, 
1959 this property was sold by an order of this Court to some other 
person. 

THE COURT: You needn't bother any further, Mr. Carr. 

BY MR. DOHERTY: 

Q. Now, this lease that you have is a Thermofax copy, you say? 
A. That's right. 

Q. And the original was signed at the time of the sale? A. That's 
right, the Home Title Company. 

Q. Ican't hear you. A. To the Home Title Company. 

Q. It wasn't assigned to the -- A. We usually make the assign- 
ment to the title company and they turn it over to the purchasers. 

THE DEPUTY CLERK: Defendant's Exhibit Number 4 for identifi- 
cation. 


(Defendant's Exhibit Number 4 
was marked for identification.) 


BY MR. DOHERTY: 
Q. I show you again Defendant's Exhibit Number 4 for identifica- 
tion and ask you whether or not that is your signature, Mr. Carr, on that? 
A. That's right. 
Q. And whose signature is that? (Indicating) A. Willian Marcum; 
he was the tenant. 
Q. And at the time that this property was sold in '59 or '60, who 


was the tenant ‘in the property ? A. Marcum I think was the tenant. 


Q. And at any time during the period of this tenancy between 
March 1, 1956 and May 12 NP your records indicate any complaint 
of any kind covering the premises 210 F Street, Northwest? A. None 
whatever. 

Q. Were you requested in any way to ever make repairs of these 
premises? A. No, we were not. 
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MR. DOHERTY: Nothing further. 
CROSS-EXAMINATION 
BY MR. GEREL: 

Q. Mr. Carr, the National Bank of Washington cane this property 
from 1956, March, I believe, until some time in 1960; is that correct? 

A. Well, no. Originally we rented it for Mrs. H. Newlin, and the first 
statement that we sent to’ the. National Bank of Wash- 
ington as substituted trustee under the will of Hosea Newlin was on 

October 11, 1956, so from March to October we remitted rents to 
Mrs. Newlin. : 

Q. Yes, thank you. I stand corrected. It was October ‘56 then, 
until December '59, a little over two years, the National Bank of Wash- 
ington owned this property. A. That's right. 

Q. You used the term trustee; is that correct? You’ understood 
the National Bank of Washington was trustee during those years? A, The 
authorization that was given us was remit future rents to National Bank 
of Washington as substituted trustee under the will of Hosea Newlin. 

Q. And to your knowledge were they also the trustee on May 11, 1959? 
A. May 11 -- 

MR. DOHERTY: I concede -- 

THE COURT: There is no dispute about that. 

MR. GEREL: Very good. 

BY MR. GEREL: 

Q. Mr. Carr, the statements that you refer to that you submitted 
to the National Bank of Washington would contain what kind of information? 
A. Just showing the collection of the rent and the date it was paid, and 
the deduction for our commission of five percent and the remission of 

the check to the owners. 

Q. If repairs were made or necessary they wouldn't appear on your 
statement to the National Bank of Washington would they?! A. Well, if we 


had had an authorization to make repairs or pay bills for repairs they 


would show, but we have no such listing. 
Q. The authorization would come from whom, sir? A. Well, 
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usually the owners when they turn property over to us they say that we 
are to make repairs and pay taxes and water rent, and so forth and so 
on, and charge them to the account. 

Q. Did the National Bank of Washington ask you to do these things 
in connection with 210 F Street, Northwest? A. Not to my knowledge. 
The only charge that I see in the statements, all through them -- I 
went over them -- was for payment of water rent, and that was the total 
bill, and there is one collection in there, showing we collected the excess 


water rent from the tenant shown as a credit in the statement. 

Q. Mr. Carr, did the Floyd E. Davis Company have any responsi- 
bility for making repairs? A. No, sir. 

Q. Did not. A. If you look at that last typed in paragraph -- 

Q. I have that sir, I have looked at it, sir. That is why I asked. 
Your company did not have any responsibility for that? A. No; it was 


the responsibility of the tenant. 

Q. Is it not a fact, Mr. Carr, that when the property was turned 
over to the Floyd E. Davis Company for management -- and that was 
in March of '56 -- that no inspection was made by your company of the 
premises? A. Well, I went down, went through the property with Mrs. 
Newlin at the time. 

Q. You did? A. Yes. 

Q. Did you go into the basement? A. I think I went through the 
whole house. 

Q. Examined the floors? A. Well, not ina minute manner, but 
I observed that the floors were in pretty good condition. 

Q. Do you remember whether the floors were of concrete or 
wood at the time you went in? A. My recollection is that they were wood. 

Q. All right. Then when the National Bank of Washington took over 
the property in late 1956 do you know whether they went into the property 
to inspect it? A. I couldn't say; I wouldn't know. 

Q. Did you go back, sir? A. The only time I was ever in the house 
was when Mrs. Newlin first gave us the management. 

Q. That was in March of '56. A. Yes. 
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Q. Now, can you tell us, Mr. Carr, whether from March 1956 up 
until May 1959 anybody from the National Bank of Washington inspected 
that property or asked the Floyd E. Davis Company to inspect that property? 
A. I wouldn't know. : 

Q. If there was such a request made of you would it appear among 


your records, sir? A. No. 
Q. Out of your personal knowledge was such a request made of 


you? A. No, it was not. 

Q. By the National Bank of Washington? A. No, sir. 

MR. GEREL: Thank you. No further questions. 

MR. DOHERTY: That is all. 

THE COURT: Mr. Carr, thank you; you are excused, 

R. DOHERTY: I offer in evidence Defendant's Sn. Numbers 

1,2, 3, and 4. 

THE COURT: Do you have any objection to these exhibits? 

MR. GEREL: None, Your Honor. 

THE COURT: They will be received. 


(Defendant's Exhibits 1, 2, 3, and 4 
were received in evidence -) 


* * * * * 

THE COURT: Mr. Doherty. 

MR. DOHERTY: I would like to read two paragraphs of this lease 
agreement, Defendant's Exhibit Number 4. It is the lease made by Floyd 
E. Davis Company, a corporation, and William Marcum: 

"That the lessor has let, and does hereby let, to said lessee 
the following described premises: 210 F Street, Northwest, for 
the term of by the month, commencing on the 1st day of March, 
1956, for the sum of one hundred and 00/100 per --""payable one 
hundred dollars per month, in advance. 

"And the said lessee covenants that he will notes use or permit 
said premises to be used for any disorderly or unlawful purpose, 
nor carry on any business therein, except housekeeping, but will 
occupy the same only as a housekeeping or private dwelling with 
the understanding and agreement that said premises will not be 

| 
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occupied by more than 11 persons in addition to the 2 members of 
the immediate family of said lessee.” 
And then two other paragraphs: 

Provided, that the lessor shall have the right of access at 
any time during business hours, and at any other time as the 
circumstances may make it expedient, to the premises herein 
demised, to inspect any and all parts of the same, and to make any 
repairs, alterations or improvements in said premises as shall 
be considered desirable by the lessor; but this provision shall not 
be held to obligate the lessor to make any such repairs, alterations 
or improvements; and the lessee expressly waives all right to 
demand the same except in so far as such repairs, alterations 
and improvements shall have been expressly agreed upon in 
writing by the lessor and made a part of this indenture or subse- 
quently added thereto.” 

And the last paragraph of the lease agreement has this: 

"It is further agreed that the lessee will make any and all 

repairs or improvements:to the property resulting from notices 


served by the District of Columbia government covering violations 


of municipal regulations from any of its agencies, at his own cost 
and expense. In the event of his failure so to do it is understood 
and agreed between the parties hereto that he will vacate before the 
expiration of the time limit contained in such notice.” 
* * * * * 
WILLIAM MARCUM 
was called to the stand by counsel for the Defendant, and having been 
duly sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DOHERTY: 
Mr. Marcum, tell us your full name, please. A. William Marcum. 
And where do you live? A. 210 F Street. 
Northwest? A. Northwest. 
And how long have you lived there? A. I been living there since 
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. Since when? A. '56. 
. And where had you been living before that? A. Before that ? 
. Yes. A. I lived in Kentucky. 
Now, Mr. Marcum, did you lease the property at 210 F Street ? 
A. That's right. 

Q. I show you Defendant's Exhibit Number 4 in evidence and ask 
you whether or not that is your signature on that? A. That is my signa- 
ture. 

Q. And are you still leasing these premises? A. Yes, sir. 

Q. Now, did there come a time that Mr. and Mrs. Dixon came there 
to lease some part of that building 210 F Street? A. What? 

Q. Did they come there to rent an apartment or tenement? A. That's 


right. 


Q. And do you remember when that was? A. No,I a remember 


what date it was. 

Q. It has been testified some time in July of 1958, would that be 
about right? A. Could be. 

Q. From the time that they were -- strike that. 

Did there come a time that you heard, or were told that Mrs. 
Dixon was injured? A. That's right. 

Q. And do you have any idea as to when that was? A. No, I don't 
know just what date. 

Q. Now, do you know when it was in relation to the time that they 
left the premises? A. No, sir, I don't. 

Q. Now, during the period of time that they lived in those premises 
was there ever any claim by them that there was something wrong with 
the apartment or the room that they had? A. Just the time she hurt 
herself, only time I know of. | 

THE COURT: I can't hear. 

THE WITNESS: The time she hurt herself only time I heard 
anything. 

THE COURT: The time she hurt herself? 

THE WITNESS: Yes. 
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BY MR. DOHERTY: 

Q. Was anything ever told you about the boards were loose? 
A. No, sir. 

Q. Was this a furnished apartment? A. Yes, sir. 

Q. And did you furnish it yourself? A. That's right. 

Q. And what was in there? A. They had a stove and clothes 
cabinet and a dresser. 

Q. And did you have anything on the floor? A. Linoleum rug. 

Q. And how many linoleum rugs were on there? A. I think just 
one. 

Q. And how long had that been in there? A. That rug? 

Q. Yes. A. It was there when I taken the place over. 

Q. And was there ever any complaint of any kind made to you 
by Mr. or Mrs. Dixon concerning that particular part of the room until 
after she hurt herself? A. No, sir. 

Q. And was there any repairs of any kind made prior to the time 


that they left those premises? A. After they moved I fixed the floor, 
two boards in the floor. . 
133 Q. Two boards? A. That's right. 
Q. Is that same linoleum rug on the floor at this time? A. Yes, 


* *x * 


CROSS-EXAMINATION 
BY MR. GEREL: 

Q. Mr. Marcum, you are a carpenter by trade? A. That's right. 

Q. Did you fix the floor yourself? A. Yes, sir. 

Q. What part of the floor was it that you fixed, and where was the 
floor? A. In the basement. 

Q. Inthe premises occupied by the Dixons? A. That's right. 

Q. You say you fixed two boards? A. Yes, sir. 

134 Q. Is that right? What was wrong with the boards, Mr. Marcum ? 

A. Well, they were wore pretty bad, one was loose. 

Q. Was a loose board in the floor? A. The ends were loose. 
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Q. Was it also rotted some? A. Yes, it was. 

Q. Would you recognize the floor if I showed you a picture of it? 
A. Yes, sir. 

Q. Does that look like the floor when you fixed it? A. Yes, sir. 

THE COURT: What is the answer? 

THE WITNESS: Yes, sir. 

BY MR. GEREL: 

Q. This is Plaintiff's Exhibit Number 4. You say this is the floor 
that you fixed? A. Yes, sir. 

Q. This was under the linoleum, was it? A. Yes, sir. 

Q. When did you take over the property, Mr. Marcum? A. In '56. 

Q. Mr. Marcum, was there anything wrong with the floor -- strike 
that. 

How did you fix the floor, Mr. Marcum? A. I fixed the floor, put 
new boards in it. 2 

Q. New boards? A. Yes, sir. 


Q. Mr. Marcum, did you ever get a license for those pees ? 


A. Yes, sir. 

Q. When? A. The year before last. Last year and 2 year. 

Q. You say the year before last; do you mean 1959 ? A. That's 
right. 

Q. Did you actually have a license for the year 1959? A. I think 
it was; I believe it was 1959. No, it wasn't either, it wasn't ‘59 either. 

Q. 1960, wasn't it? A. What? 

Q. 1960? A. Yes, 1960, because it had to go Ren the board up 
there before I could get the license; had to have some work done on the 
house. 

Q. When you took over in '56, Mr. Marcum, then you didn't have 
a license for that year, isn't that right? A. No, sir. 

Q. Didn't have it for '57? A. No, sir. 

Q. Didn't have it for '58? A. That's right. 

Q. Didn't have it for '59? A. That's right. 

Q. And what was the work that you had to do in order to get a 
license ? : 
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MR. DOHERTY: I object, if Your Honor please. 
THE COURT: Objection sustained. 
BY MR. GEREL: 
Q. Was repairing the floor part of the problem? A. The hallway -- 
MR. DOHERTY: If Your Honor please, I object to that. 
THE COURT: Objection sustained. 
MR. DOHERTY: I move that answer be stricken. 
THE COURT: The answer will be stricken and the jury instructed 
to disregard it. 
BY MR. GEREL: 
Q. Mr. Marcum, do you know why you didn't get a license? 
A. Yes, sir. 
MR. DOHERTY: I object to that, if Your Honor please. It has no 
bearing on this matter. 
MR. GEREL: There was testimony the day before from Mr. 
Hammerbacher regarding a license and Mr. Doherty himself brought that 
out. 
THE COURT: I overrule the objection. 
BY MR. GEREL: 
Q. Mr. Marcum, do you know why there was no license issued for 
years '56 to '59? 
MR. DOHERTY: My objection to it now is very definite. The 
National Bank of Washington is the Defendant in this case; Mr. Marcum 
is not. Now, anything Mr. Marcum knew about it, what was told him, or 


why, wouldn't make any difference, would have no bearing in so far as the 
National Bank of Washington is concerned. 
MR. GEREL: May I explain, Your Honor? The question is now the 


condition of the premises. The question of notice is another matter 
entirely. We are trying to establish what the nature of the condition was. 
THE COURT: Overrule the objection. He may answer. 
MR. GEREL: Thank you, Your Honor. 
BY MR. GEREL: 
Q. Mr. Marcum, would you tell us, please, why was it, to your 
knowledge, that no license was issued from 1956 until 1960? A. Ihad 
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to have running water in each room, and the hallway to the basement, I 
had to take the old floor up and put concrete through the hallway. 

THE COURT: Through the hallway? : 

THE WITNESS: Through the hallway. 

BY MR. GEREL: 

Q. Was the hallway made of the same type of wood and lumber as 
the room in which the Dixons lived? A. Yes, sir. 

Q. Mr. Marcum, did Mr. Dixon tell you about the Tee involv- 
ing his wife? A. Yes, he told me about it. 

Q. Did he tell you that a floor was involved? A... He told me the 
floor was involved and a little chair was there. 

MR. DOHERTY: I object, if Your Honor please. 

THE COURT: I will sustain the objection and instruct the jury to 
disregard the answer. : 

MR. GEREL: No further questions. 

THE COURT: Do you have any redirect, Mr. Doherty? 


MR. DOHERTY: No, Your Honor. 
MR. GEREL: Your Honor, may 1? A thought just occurred to 
me. Ido have one more question. | 
BY MR. GEREL: 
Q. During the time that you were leasing the premises did any- 
body from the National Bank of Washington ever come down to look over 


the property while you were there? A. Not that I know of; I haven't 
seen anybody. 

* * * * 

MR. DOHERTY: The first thing I want to read is the definition of 
tenant and tenement, and then I want to read Section 1301 covering notice, 
1301.1, .2, .3, .4, .5, and 1302. 

THE COURT: What do they provide? 

MR. DOHERTY: Tenant means any person who holds or possesses 
a habitation in subordination of the title of the owner of the premises in 
which such habitation is located with the consent of such owner. 

Tenements means a dwelling unit consisting of one or more habitable 
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rooms under the exclusive control of the tenant thereof who does not also 
have in connection therewith bathroom facilities -- that doesn't mean too 
much other than the fact that the occupancy permit, there was a question 
of the housing or tenement, and it was eventually changed to tenement. 

THE COURT: Do you have any objection to these definitions? 

MR. GEREL: I don't think they are relevant. 

THE COURT: Do you have any objection other than that? 

MR. GEREL: Yes, Ido. I don't think the regulations govern -- 

THE COURT: I am just referring to the definitions. 

MR. GEREL: I don't think it goes to the issue. 

THE COURT: I will permit the reading of the definitions. 

MR. DOHERTY: 1301 refers to notice. Whenever any duly desig- 
nated agent of the District of Columbia determines that there are reason- 
able grounds to believe that there exists a violation of any provision. of 
these regulations he shall make a report to the Director of the Depart- 
ment of Licenses and Inspections of the District of Columbia, who shall in 


his discretion give notice of such alleged violation to the person or per- 
sons responsible therefor as hereinafter provided. Such notice shall be 
in writing and be signed by the head of the Housing Division and Depart- 
ment of Licenses and Inspections or his authorized agent stating the 
nature of the violation, indicate the section or sections of these regula- 
tions which are being violated, allow a reasonable time for the perform- 
ance of any act such notice requires, and be served upon the person or 


persons responsible for correcting the violation described in the notice. 
Such notice shall be deemed to be properly served upon such person if a 
copy thereof is served upon him personally or if left at his usual place of 

business -- and it goes on down and gives the various ways it can 
be given, post office, registered mail, under certain circumstances. 

2303 and 2304 -- 

THE COURT: What do they provide? 

MR. DOHERTY: 2303 is: Every owner or licensee shall advise 
each tenant in writing, either by insertion in the lease between the parties 
or otherwise, of the maximum number of occupants permitted under the 
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Code in the habitation leased or rented to such tenant. I changed my 
mind about that because you didn't go into the reason why they left. 
2304 -- I won't ask that either. I will just go on with the notice. 

MR. GEREL: I have indicated, Your Honor, that I thought the 
reading of the definitions is not material, so I will go on now to suggest -- 

THE COURT: Speak up so the reporter can hear you. 

MR. GEREL: The regulations that I would propose in addition to 
those that Your Honor has indicated he will have counsel tae 2101, 
purpose of the regulations -- 

THE COURT: The only thing I have said so far he could read was 
the definition. 

MR. GEREL: Yes. 

MR. DOHERTY: 2101, you say? 

MR. GEREL: Yes. This is the purpose of the regulations, and I 

think perhaps the jury ought to have that information to understand 
the provisions that we have read to them. And 3102 which refers to 
licensing indicates that no person shall operate a housing business in any 
premises without first having been issued a license with a proviso. that 
prior to the expiration of the valid license they make application for a 
new one. 

MR. DOHERTY: 3102, if Your Honor please, refers to licensing 
anyone operating a boarding house or rooming house, or whatever it may 
be. There is nothing here to indicate that the National Bank of Washington 
ever did, or ever applied. The mere fact that somebody else did or did 
not get one would not be evidence of negligence on the part of the National 
Bank of Washington. : 

MR. GEREL: The element of the license was first introduced by 
Mr. Doherty through his own witness, Mr. Hammerbacher, and if he 
saw fit to make that an important element of his case I should be ina 
position to introduce such evidence, particularly regulations, that may 
be pertinent and related thereto. 

MR. DOHERTY: The purpose of putting those in was to show 
Marcum was the one who was operating this place and not the National 
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Bank of Washington. That is the only reason that he did apply for it; it 
was he that was operating it. 
143 MR. GEREL: He is your witness and I think I have a right to show 
that your witness, for whatever value this may have to the jury, operated 


a business without a license. This may go to his credibility among other 
things. 

MR. DOHERTY: Whose credibility? 

MR. GEREL: Mr. Marcum; he is your witness. 

MR. DOHERTY: What has that got to do with credibility? I don't 
see -- 

MR. GEREL: It is on a material issue. 

MR, DOHERTY: You mean -- 

THE COURT: I will sustain the objections to all the regulations, 
both of those offered by the Defendant as to notice. I don't think they are 
relevant or material to this case, and I also sustain your objection to 
the regulations proposed by the Plaintiff. I will permit you to read the two 
definitions that you have in mind with respect to the tenement and tenant. 

MR. GEREL: May I, Your Honor, read the regulation on the pur- 
pose of the regulations? 

THE COURT: No. 

MR. DOHERTY; Then you will accept that as a tender. 

THE COURT: Yes, of course, on both sides. 

bd * * * 

149 MR. DOHERTY: If Your Honor please, in accordance with your 
permission I want to read the definition of a tenant. This comes under 
the Housing Regulations: 

Tenant means any person who holds or possesses a 
habitation in subordination of the title of the owner of the 

premises in which such habitation is located with the 

consent of such owner. 

THE COURT: Does that conclude your defense, Mr. Doherty? 

MR. DOHERTY: Yes, Your Honor. 

THE COURT: Do you have any rebuttal? 
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MR. GEREL: No. I don't feel it necessary at this time, Your 
Honor. | 

THE COURT: Excuse the jury. 

(Jury excused to the jury room, and the following transpired out 
of the presence of the jury:) 

MR. DOHERTY: Does Your Honor have any objection to Mr. 
Marcum being excused? 

THE COURT: Do you, Mr. Gerel? 

MR. GEREL: No; I have no use for him. 

THE COURT: He is excused. 

MR. DOHERTY: If your Honor please, at this time I wish to move 
for a directed or instructed verdict on the ground that no negligence of 
any kind has been shown in so far as the Defendant, National Bank of 
Washington, is concerned... . : 

x** * * * * x * * 
THE COURT: .. . I will deny the motion for directed verdict. 
* * * * 
January 16, 1961 
* 
JURY CHARGE 


THE COURT: * * * 

* * a * * 

Now, getting down to this case and the basis upon which the plain- 
tiffs allege negligence, there has been received in evidence and there 
was read to you Sections 2301, 2501, and 2505 of the housing regulations 
of the District of Columbia, which were in full force and effect on May 
12, 1959, I want to read them to you at this time. Section 2301 reads: 

"No owner, licensee, or tenant shall occupy or permit the oc- 
cupancy of any habitation in violation of these regulations. 3 

Section 2501 reads: | 

"Every building housing one or more habitations shall be maintained 
and kept in repair so as to provide decent living accommodations for the 
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occupants. This part of this code contemplates more than mere basic 
repairs and maintenance to keep out the elements. Its purpose is to 
include repairs and maintenance designed to make building or neighbor- 
hood healthy and safe. * 

Section 2505 dealing with floors specifies: 

Each floor shall be structurally sound, reasonably level, and 
free of holes and wide cracks. Each floor shall be free of loose, 
splintered, protruding, or rotting floor boards." 

Your first consideration with regard to these regulations will be 
whether or not they were violated by the defendant. If you find that the 
plaintiffs have established by a preponderance of the evidence that these 
regulations were violated by the defendant, you will proceed to consider 
whether such violation constituted negligence under these instructions 
and whether such negligence was the proximate cause of the injuries 
sustained by the female plaintiff. 

On the other hand, if you find that the plaintiffs have failed to 
establish by a preponderance of the evidence that these regulations 
were violated by the defendant, then, of course, you will not be required 

165 to give any consideration to them or to the remaining issues in 
this case, and your verdict will be in favor of the defendant. 

If you find that the plaintiffs have established by a preponderance 
of the evidence that there was a violation of these regulations by the de- 
fendant, you may consider this violation as evidence of negligence, and 
you will then take into consideration all the relevant evidence that you 
have heard during the course of this trial for the purpose of determining 
whether or not such violation under the circumstances of this case 
constituted negligence on the part of the defendant or whether it was 
justifiable or excused. 

In this connection, you may consider whether the defendant Bank 
had actual knowledge of the flooring condition existing in the room when 
and where Mrs. Dixon fell, or in the exercise of ordinary care should 
have known of the existing condition of the floor. 

Actual knowledge is not required to establish negligence. It is 
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enough if in the exercise of ordinary care the defendant should have known 
of the condition of the floor, if you find that it violated the standards of 
the housing regulations and failed to correct the same. 

If you find that the regulations were violated by the defendant and 
that such violation was an act of negligence which was not justifiable or 
excused, you will then proceed to determine whether or not that negli- 

166 gence was the proximate cause of the injuries sustained Sel Mrs. 


Dixon. 

If you find that there was negligence on the part of the Bank, asI 
have defined it to you, and that such negligence was the proximate cause 
of the injuries sustained by the female plaintiff, then your verdict will be 
for the plaintiffs unless you find that the female plaintiff was ed of 
contributory negligence. 


* * * * 7 * 


173 MR. DOHERTY: Yes, sir. Ido object to the notation that there 
is any evidence of any negligence on the part of the defendant. The one 
thing that worries me in this case is your statement about the participa- 
tion by others in the act of whatever this negligence may be. There is 
no evidence of any participation by the National Bank of Washington with 

174 anyone. There is no evidence of any kind here except’ ithe lease 
which is in evidence, which shows that the Floyd E. Davis Company 
leased the property to Marcum and he had his dealings entirely with the 
plaintiffs in this case. So that from a factual standpoint, there is no- 
thing whatever of any participation between the Bank and these parties. 

THE COURT: That part of the charge was given at the request of 
the plaintiff, as I remember it, and it was based on the assumption that 
a jury might think that Marcum was guilty of negligence under the lease; 
but in my view, even if Marcum was guilty of negligence under these reg- 
ulations, the owner would also be guilty of negligence; and that is the 
theory upon which I gave the charge. 

MR. GEREL: That is the theory of the case, Your Honor. 

MR. DOHERTY: And I renew my other objections that I made 
before. 
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THE COURT: Very well. Iassume you renew your motion. 
MR. DOHERTY: Yes, sir. 


THE COURT: Ideny it, and you have your exceptions. 
* * = 


[Filed March 3, 1961] 
LEASE 


This Lease, Made by and between Floyd E. Davis Company, a 
corporation existing under and by virtue of the laws relating to the Dis- 
trict of Columbia, hereinafter called the lessor, party of the first part, 
and William Marcum, hereinafter jointly, severally and collectively 
called the lessee, party of the second part: 

WITNESSETH, That the lessor has let, and does hereby let, to 
said lessee the following described premises: #210 F St., Northwest . 


for the term of By the month, commencing on the 1st day of March, — 
1956, for the sum of One Hundred and 00/00 Dollars per Month, payable 
in monthly installments of One Hundred and 00/00 Dollars, in advance, 

at the office of the lessor, 1629 K Street, Northwest, Washington, D. C., 
on the 1st day of each and every month, the first payment to be made on 
the 1st day of March, 1956, and a like sum on the 1st day of each and 
every month thereafter. 

AND the said lessee covenants that -he will not use or permit said 
premises to be used for any disorderly or unlawful purpose, nor carry 
on any business therein, except Housekeeping, but will occupy the same 
only as a dwelling or private dwelling with the understanding and agree- 
ment that said premises will not be occupied by more than 11 persons in 
addition to the 2 members of the immediate family of said lessee; that 
he will not assign this agreement or sublet said premises, nor transfer 
possession or occupancy thereof without the written consent of the lessor 
first had and obtained; that he will not keep any live animals or birds of 
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‘any description on said premises without the written consent of the les- 
sor first had and obtained; that he will pay the rent as above stated, and 
all bills for gas and electricity used on the premises, making the neces- 
sary deposits at the respective offices to secure the same; that he will 
pay all water rent in excess of the annual minimum charge of the Dis- 
trict of Columbia during the tenancy hereof that all repairs rendered 
necessary by the negligence of the lessee shall be paid for by him, 

* * * * 

IN TESTIMONY WHEREOF, the said lessor has caused these 
presents to be executed by one of its Vice Presidents, and said leasee 
has hereunto set hand and seal on this 1st day of March, A. D. 1956. 

It is further agreed that the lessee will make any and all repairs 
or *@aprovements to the property resulting from notices served by the 
District of Columbia government covering violations of municipal regula- 
tions from any of its agencies, at his own cost and expense. In the 
event of his failure to do so it is understood and agreed between the 
parties hereto that he will vacate before the expiration of the time limit 
contained in such notice. ) 


FLOYD E. DAVIS COMPANY 


By: /s/ Richard J. Carr 
Vice President 
/s/ William Marcum (SEAL) 
* * 


[Filed January 16, 1961] 
VERDICT AND JUDGMENT 

This cause having come on for hearing on the 10th day of January, 
1961, before the Court and a jury of good and lawful persons of this 
district, to wit: | 

* * * * 
who, after having been duly sworn to well and truly try the issues be- 
tween Sally Dixon, plaintiff and National Bank of Washington, defendant, 
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and after this cause is heard and given to the jury in charge, they upon 
their oath say this 16th day of January, 1961, that they find the issues 
aforesaid in favor of the plaintiff Sally Dixon and that the money payable 
to her by the defendant by reason of the premises is the sum of fifty-five 
hundred dollars ($5500. 00). 

WHEREFORE, it is adjudged that said plaintiff Sally Dixon recover 
of the said defendant the sum of $5500.00, together with costs. 


HARRY M. HULL, Clerk, 


By /s/ Anne W. Lyddane 
Deputy Clerk. 


By direction of 
Judge Joseph C. McGarraghy 


i 


[Filed January 25, 1961] 
MOTION TO SET ASIDE JUDGMENT AND 
ENTER JUDGMENT FOR DEFENDANT __ 

Comes now the defendant,. National Bank of Washington, by and 
through its attorney, Cornelius H. Doherty, and moves the Court to set 
aside the judgment entered herein on behalf of the plaintiff, Sally Dixon, 
and to enter judgment for the defendant, National Bank of Washington, a 
Corporation, and for reasons therefore says: 

1. The Court erred in denying defendant's motion for a directed 
verdict at the close of the plaintiffs’ case. 

2. The Court erred in denying the defendant's motion for a 
directed verdict at the completion of all the evidence in the case. 

3. And for other and further reasons to be advanced at the hear- 
ing of this motion. 


/s/ Cornelius H. Doherty 
* * * 


[Certificate of Service] Attorney for Defendant 


i 
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[Filed February 15, 1961] 
ORDER 
Upon consideration of defendant's motion to set aside judgment and 
enter judgment for defendant, it is this 15th day of February, 1961, 
ORDERED, that the defendant's motion be and hereby is denied. 


/s/ Joseph C. McGarraghy 
Judge McGarraghy 


[Certificate of Service] 


[Filed February 16, 1961] 
ORDER SETTING SUPERSEDEAS 


This cause came on to be heard upon the oral motion of counsel 
for the defendant, National Bank of Washington, to set the amount of a 
supersedeas bond on appeal, and the parties consenting hereto, itis, by 
the Court, this 16th day of February, 1961. 

ORDERED that the said supersedeas bond on appeal be, and the 
same hereby is, set at Six Thousand ($6, 000. 00) dDollars. | 

/s/ Joseph C. MeGarraghy 
Judge 

I Consent: 
/s/ Martin E. Gerel 
/s/ Cornelius H. Doherty 


[Filed March 1, 1961] 
NOTICE OF APPEAL 
Notice is hereby given this 1st day of March, 1961, that the 
National Bank of Washington, a Corporation, hereby appeals to the 
United States Court of Appeals for the District of Columbia Circuit from 
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the judgment of the Court entered on the 15th day of February, 1961, in 
favor of the plaintiff, Sally Dixon. 


/s/ Cornelius H. Doherty 


/s/ Cornelius H. Doherty, Jr. 
* * * 


[Service] Attorneys for Defendant 


[Filed March 16, 1961] 
STATEMENT OF POINTS 


Comes now the defendant, National Bank of Washington, a Corpora- 
tion, by and through its attorneys, Cornelius H. Doherty and Cornelius 
H. Doherty, Jr., and submits the following as the only points upon which 
the defendant will rely upon on an appeal: 

1. The Court erred in denying defendant's motion for a directed 
verdict at the close of the plaintiffs’ case. 

2. The Court erred in denying defendant's motion for a directed 
verdict at the close of all the evidence in the case. 

3. The Court erred in denying defendant's motion to set aside the 
judgment and enter judgment for the defendant. 


/s/ Cornelius H. Doherty . 
/s/ Cornelius H. Doherty, Jr. 
* * * 


Attorneys for Defendant 
[Certificate of Service] 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 


The female plaintiff, a tenant at 210 "F" Street, N.W., , Washington, 
D. C., was injured on May 12, 1959, when, while standing on a small 
chair, one of the legs of the chair penetrated the linoleum and entered 
a wide crack in the floor causing the chair to tip over and her to fall, 
breaking her left arm severely at the wrist. (J.A. 6) 


2 


The property was legally titled in the defendant as trustee from 
October 9, 1956, until December 21, 1959. (J.A. 26) 


The Housing Regulations of the District of Columbia, established 
and authorized for promulgation by Commissioners' Order dated August 


11, 1955, provide that no owner shall permit the occupancy of any habita- 
tion in violation of these regulations, and the regulations further define 
‘owner" as including any person having "legal title”; “person” is defined 
as including any "trustee". (J.A. 12, 13) 


Clyde W. Hammerbacher, Assistant Chief of the Enforcement Sec- 
tion of the Department of Licenses and Inspection for the District of 
Columbia, was called by the defendant. He testified that application 
was made for a license in the years 1958 and 1959 but that none had been 
issued although he did not know the reason why none had been issued. He 
did state, however, that the condition of the premises plays a part in 
whether a license is issued or not. (Tr. 21) 


Richard J. Carr, Vice President of Floyd E. Davis Company, 
management for the property, testified for the defendant. He stated 
that to his knowledge the defendant, at the time they assumed ownership, 
did not request Floyd E. Davis to make repairs to the property. Davis 
did not inspect the property at any time after 1956. He also stated that 
to his knowledge the defendant had not requested an inspection of the 
property at any time after taking over trusteeship, (Tr. 28-29) 


William Marcum,who leased the property in question,testified 
that when the plaintiffs left the premises, approximately three months 
after the accident, he repaired two loose and rotted floor boards where 
the female plaintiff alleged she had fallen because of a defective floor. 
He noted that he did not receive a license until 1960 because he "had 
to have some work done on the house." (Tr. 33). He explained that 
“the hallway to the basement, I had to take the old floor up and put con- 
crete through the hallway." (Tr 35); and that the hallway was "made of 
the same type of wood and lumber as the room in which the Dixons 
lived.” (Tr. 35) 
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Mr. Marcum also stated that during the time he leased the premises, 


the defendant did not come down to look over the property. (Tr. 35) 


The female plaintiff testified on cross-examination that there was 
a "weak place” in the floor near the bed (Tr. 9), that she "looked out for 
that'’ because she knew it was there. However, this was not the area at 
which the injury occurred. The male plaintiff testified on cross-examina- 
tion that he noticed several spots where something was "wrong" with the 
floor in his premises; that he reported these to Mr. Marcum; (Tr. 15) 
and that Mr. Marcum came in to look at these spots but did nothing to 


correct them. 


SUMMARY OF ARGUMENT 


The Housing Regulations of the District of Columbia impose 
certain duties on the owners of property. The owner may not escape 
liability by entirely surrendering possession of the premises to another. 
Thus, the Housing Regulations establish a standard of conduct for the 
owner which, if negligently breached, allows an injured tenant to recover. 


The defendant was the owner of the premises in question at the 
time of injury and in the exercise of reasonable care should have known 
that the condition of the floor was a violation of the Housing Regulations 
and a danger to the tenants using the premises. 


ARGUMENT 


The Housing Regulations of the District of Columbia, established 
and authorized for promulgation by Commissioners' Order dated August 
11, 1955, provide, in Section 2101, PURPOSE OF REGULATIONS: 


The Commissioners of the District of Columbia 
hereby find and declare that there exist residential build- 
ings and areas within said District which are slums or 
are otherwise blighted, and that there are, in addition, 
other such buildings and areas within said District which 
are deteriorating and are in danger of becoming slums 
or otherwise blighted unless action is taken to prevent 
their further deterioration and decline. 
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The Commissioners further find and declare that 
such unfortunate conditions are due, among other cir- 
cumstances, to certain conditions affecting such resi- 
dential buildings and such areas, among them being the 
following: dilapidation, inadequate maintenance, over- 
crowding, inadequate toilet facilities, inadequate bathing 
or washing facilities, inadequate heating, insufficient 
protection against fire hazards, inadequate lighting and 
ventilation, and other insanitary or unsafe conditions. 


The Commissioners further find and declare that 
the aforesaid conditions, where they exist, and other 
conditions which contribute to or cause the deteriora- 
tion of residential buildings and areas, are deleterious 
to the health, safety, welfare and morals of the com- 
munity and its inhabitants. 


The Commissioners, accordingly, promulgate 
these regulations for the purpose of preserving and 
promoting the public health, safety, welfare and morals. 
In furtherance of this purpose, the regulations provide (Sec. 2301) 
that, "No owner, licensee, or tenant shall occupy or permit the occupancy 
of any habitation in violation of these regulations." 


Section 2501, General Maintenance and Repair, states: 


Every building housing one or more habitations 
shall be maintained and kept in repair so as to provide 
decent living accommodations for the occupants. This 
part of this Code contemplates more than mere basic 
repairs and maintenance to keep out the elements; its 
purpose is to include repairs and maintenance designed 
to make a building or neighborhood healthy and safe. 


Section 2505, Floors, provides: 


Each floor shall be structurally sound, reasonably 
level, and free of holes and wide cracks. Each floor 
shall be free of loose, splintered, protruding, or rotting 
floor boards. 
It is appellant's contention that the regulations are not intended 
to apply to the defendant because defendant was not in possession of the 


premises and did not have actual notice of the defect in issue. 
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The defendant admitted in the answer to the complaint and in the 
pre-trial statement that it was the "owner" of the property in: question. 
Its ownership stemmed from having been named as trustee. — 


The regulations clearly include, among the persons to whom the 
regulations are applicable, an "owner" who has legal title; it further 


provides that any person who is "trustee" shall also be deemed required 


to comply with the regulations. 


This provision is certainly fair and reasonable, if the basic pur- 
pose of the regulations is to be satisfied. If, as is alleged by the appel- 
lant, only that party in direct possession were required to conform to 
the regulations, then any "owner" wishing to wash his hands of the duties 
imposed by the regulations need merely employ the services of someone 
neither financially nor morally responsible. 


Under statutes requiring the owner of rented premises | to keep 
them in repair, the question has frequently arisen whether the owner 
may escape such liability by entirely surrendering possession and con- 
trol of the premises to another. The cases construing the New York 
Multiple Dwelling Law have generally held such attempts to escape the 
statutory duty ineffective. 2 


The statutory liability of the owner of a multiple dwelling to a 
tenant injured as the result of the failure to keep the premises in repair 
was held in Weiner v. Leroco Realty Corp., (1938) 279 N.Y. 127, 17 N.E. 
2d 796, to continue despite the fact that the whole building had been 
leased to another, the court noting that the provision in question referred 
to the owner alone, although in other sections of the statute the duties of 
the owner and of a lessee of the whole house were considered separately, 
and said that although it might be that the lessee as well as the owner 
was bound to keep the premises in repair, the owner himself did not 
escape liability by making a lease, since, if so, by leasing to irresponsible 
persons owners could readily shift the burden and nullify the purposes of 
the law. The fact that by the lease in question the tenant agreed that the 
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landlord should have the right to enter the premises at all reasonable 
hours for the purpose of making repairs was also said to indicate that 
the owner had not in this case intended to evade its statutory responsi- 
bility. 


And although the tenant of the entire premises involved in Tkach 
v. Montefiore Hospital, (1943) 289 N.Y. 387, 46 N.E.2d 333, had under- 
taken to maintain them in repair, it was held that the owner was liable 
for injuries received by a subtenant as a result of the building's dis- 
repair, at least where it was chargeable with constructive notice of the 
defects as a result of having reserved the right of entry for the purpose 
of making inspections. 


Also recognizing that a lease of the entire premises will not 
relieve the owner of a multiple dwelling from his statutory duty to 
make repairs, see Becker v. Manufacturers Trust Co., (1941) 262 App. 
Div. 525, 30 N.Y. S.2d 542, reh. den. 263 App. Div. 810, 32 N.Y. S.2d 


126; Boffa v. Friedman, (1939, City Ct. N.Y.) 13 N.Y. S.2d 551; Moore 
v. Bryant, (1948, Sup.) 83 N.Y. S.2d 365. 


The jury determined that the defendant was negligent, that such 
negligence was not excusable or justifiable, and was the proximate 
cause of the female plaintiff's injuries. 


Defendant's brief indicates that its motion for directed verdict 
was based upon "the ground that no negligence of any kind had been 
shown." There had been presented the testimony of the plaintiffs, as 
to the defective condition of the floor; and defendant's witness, William 
Marcum, admitted that he fixed two loose and “'rotted" boards on the 
floor where the Dixons stated the female plaintiff fell and Mr. Marcum 
identified from a photograph the floor which he had repaired, this photo- 
graph having been previously admitted on testimony that it represented 
the floor in question. From these facts, the jury could and did find 
negligence present. It was not error for the jury so to find nor for the 
Trial Court to have submitted these facts for jury determination. 
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In Richardson v. Gregory, 108 U.S. App. D.C. 263, in treating the 
question of negligence, the Court stated: ! 


"Occasionally, however, legislative action fashions appli- 
cable standards of conduct which themselves fix the duty 
of care required. Failure to meet these community | 
standards stamps the offender "negligent," i.e., failing | 
to exercise that degree of care necessary in the particular 
situation. From these considerations flows the general 
rule that where a particular statutory or regulatory stand- 
ard is enacted to protect persons in the plaintiff's position 
or to prevent the type of accident that occurred, and the 
plaintiff can establish his relationship to the statute, un- 
explained violation of that standard renders the defendant 
negligent as a matter of law. Ross v. Hartman, 1943, 78 
U.S. App. D.C. 217, 139 F.2d 14, 158 A.L.R. 1370, certio- 
rari denied, 1944, 321 U.S. 790." 


NOTICE 


In determining the question of notice, in the case of Whetzel v. 
Fisher, 108 App. D.C. 385, 282 F.2d 943 (1960) this Court stated: 


‘we think actual knowledge is not required for liability; it 
is enough if, in the exercise of reasonable care, appellee 
should have known that the condition. . . violated the : 
standards of the Housing Code Prosser, Torts, (1955)." 
(p. 951) | 


In the Whetzel case, the evidence disclosed that the bathroom ceil- 
ing, located just off the bedroom where the injury occurred from falling 
plaster, had been repaired not long before injured party took possession. 
Two months after taking possession, the living room ceiling in an adjoin- 
ing apartment also fell. A leak in the bedroom ceiling was called to the 
attention of the janitor; evidence did not indicate that the ceiling was 
inspected to determine whether it had been weakened by the leak. An 
affidavit prepared by a contractor, executed three years after the event, 
stated that the ceiling in question had been inspected and found to be in 


good, sound condition. 


Reasonably comparable circumstances are found in subject case. 
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The appellee submits that the testimony of the plaintiffs as to the 
conditions of the floor involved and the notice from the District of Col- 
umbia to Mr. Marcum of the need to replace old flooring in the hallway 
which led to plaintiffs’ quarters which flooring was made of the same 
wood and lumber as that to be replaced, and the introduction into evi- 
dence of the actual area of the fall clearly indicating defective flooring 
at the time of the accident did warrant submitting to the jury the ques- 
tion of negligence and liability. 


Can it be said that the defendant which knew or should have known 
that no license had been issued for the years of its trusteeship, and that 
the District of Columbia had requested replacement of basement flooring 
of the type in plaintiffs’ premises, and which made no effort in three 
years to determine the condition of the premises it owned, was as a 
matter of law, free of having had constructive notice? The Trial Court 
properly refused to make such finding, in the face of the housing regula- 
tions and the finding of this Court in the Whetzel case. 


The appellee submits that the case of Lyon v. Davis, 68 App. D.C. 
192, 95 F.2d 103 (1938), relied on by the appellant in support of its argu- 
ment is not controlling when viewed in the light of the Whetzel decision. 
The Housing Regulations in force and effect at the time of this accident 
were promulgated after the Lyon decision. The Court stated in Lyon: 


"Here, aS we have seen, we have admittedly no actual 
notice and — since there is no statutory provision on 
the subject — no constructive notice.” (p. 107) 


In the instant case, there were specific regulations governing the 
conduct of the defendant. The plaintiffs did not claim a preach of a 
common-law duty, but relied on the Housing Regulations cited above. 
No such regulations were in effect in 1933 at the time the Davis boy 
was injured. Thus, it is readily seen that the decision in Lyon v. Davis 
does not control here. 


CONCLUSION 


The Trial Court found that the evidence presented a question of 
fact for the jury. This was consistent with the rulings of this and other 
courts of like station that no verdict may be directed if the evidence and 
all reasonable inferences to be drawn therefrom could lead reasonable 


men to differ. 


Appellees submit that the evidence of the condition of the floor, 


the failure of the defendant or its agents to inspect the premises, the 
actual notice of other defects in the flooring of plaintiffs’ premises, 

the requirement to replace old flooring in the basement hallway — which 
flooring was made of the same wood and lumber as that in plaintiffs’ 
adjoining premises — created a question of constructive notice for the 
defendant. The jury, under proper instructions from the Court, was 
asked to determine whether negligence occurred and if so, whether it 
was justifiable or excusable; if the findings were in the affir mative, the 
jury was still to determine whether such negligence, unexcused or un- 
justifiable, was the proximate cause of the accident. From all of the 
evidence, this was proper. 


Respectfully submitted, 


MARTIN E. GEREL 
LEE C. ASHCRAFT 
1426 G Street, N.W. — 
Washington 5, D. C. 
Attorneys for Appellee 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
— 


- ANSWER TO PETITION FOR REHEARING 
BY THE COURT IN BANC 


Comes now the appellee, through counsel, and moves ‘this Honorable 
Court for an order denying the petition of the appellant for rehearing in 
banc and for reasons therefore respectfully submits that the majority 
opinion of this Court, in affirming the decision of the United States Dis- 
trict Court for the District of Columbia, was without error and according 


to the law and public policy of this jurisdiction. 


The facts of the action have been sufficiently set forth in the Court's 


opinion and need not be restated here. 


2 
ARGUMENT 


In support of its petition for rehearing, the appellant cites four 
points alleged to be error committed by the Trial Court. The appellee 
will briefly and distinctly show how each point is without merit and that 
no reversible error was committed by the Trial Court. Further, the 
majority opinion of this Honorable Court should remain as the final 
decision of this Court and this petition should therefore be denied. 


The appellant alleges as error first that the action of the Court in 
affirming the judgment of the United States District Court was the taking 
of defendant's (appellant's) property without due process of law. This 
claim of error is now being raised for the very first time in appellant's 
petition for a rehearing in banc. At no time in its pleadings, during the 
course of the trial, or in its brief on appeal, has this point been raised. 


The law concerning constitutional questions is well settled. Any 
party raising the issue must do so at every step in the proceedings. 


Otherwise, the constitutional right is waived. Michel v. State of La., 
76 §. Ct. 158, rehearing denied 76 S. Ct. 340 (1955). See also Yakus v. 
U.S., 64S. Ct. 660 (1944). 


In civil proceedings, the acts of the parties to a litigation, which, 
by a fair inference, acknowledge the validity of a statute, are binding and 
will preclude such parties from attacking such statute as unconstitutional. 
U.S. v. Nudelman, 104 F. 2d 549, Cert. denied, 60 S. Ct. 115 (1939). 


Thus a party seeking to enforce a statute, or to avail himself of 
its provision in a proceeding, may not question its constitutionality . 
Frost v. Corporation Commission of State of Oklahoma, 49 S. Ct. 235. 


Corporation Comm1ssi0} 
Ordinarily, matter outside the record may not first be advanced 
for consideration on appeal, and certainly not on a petition for rehearing 


after appeal. Jones v. Zurich General Accident and Liability Ins. Co., 
121 F. 2d 761 (2d Cir. 1941). 
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The appellant has waived its right to raise a coostenticnal question, 
if such there be, and is now barred, in his petition, from raising the 


issue. 


As its second point the appellant cites as error the lack of statutory 
authority for the promulgation of the Housing Regulations by the District 
of Columbia. This point has also never before been raised in this pro- 
ceeding. The appellant should not be allowed to attempt to use the Housing 
Regulations to form a basis for its appeal and when unsuccessful in this 
approach deny the validity of their very existence in a petition for 


rehearing. 


The issue of the statutory authority to promulgate the Housing Regu- 
lations is not now before this Court, nor has it ever been in this action. 
The question was effectively dealt with in Whetzel v. Jess Fisher Manage- 
ment Co., 108 U.S. App. D.C. 385 (D.C. Cir. 1960), in footnotes 12 and 13 
at pp. 948-949 of this Court's opinion. The appellee submits this point 
raised at this stage of the proceeding, or at any time, is without merit. 


The question of notice is raised by appellant as its third point in 
support of its petition. This question was properly submitted to the jury 
by the Trial Judge. In finding for the appellee, the jury determined, ~ 
following a proper instruction, sufficient notice of the defect in question 
to establish liability. The record indicates the appellant was owner of 
the property for two years and seven months. As stated in Whetzel, supra, 
and restated by the majority opinion of this Court: : 

"| ,it is enough if in the exercise of reasonable care, 


appellee should have known that the condition of the ceiling 
violated the standards of the Housing Code." 


The law governing the third point raised by appellant is well settled in 


this jurisdiction and need not be further treated here. 


As its fourth and final point in support of the sia the appellant 
states the record fails to disclose any evidence of negligence upon which 
a jury could base a verdict in favor of the plaintiff. 
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The majority opinion, in affirming the decision of the Trial Court, 
states at page 3: 

“The Bank was the owner of the habitation. The floor 

was not free of holes, wide cracks, or rotting floor boards." 

The fact of ownership of the premises and the condition of the floor 
has never been disputed. Thus, after listening to all the testimony, the 
Trial Judge properly submitted the question of negligence to the jury. In 
finding for the appellee it is apparent the jury determined there was 
negligence. 


In U.S. v. Ingalls, 72 App. D.C. 383 (D.C. Cir. 1940), on defendant's 
appeal from a judgment for the plaintiff in determining whether there 
was substantial evidence to support findings in plaintiff's favor, the 
federal appellate court was bound to take as true all facts which plaintiff's 
evidence tended to establish and to draw in plaintiff's favor all inferences 
fairly deducible from such facts. See also Prevost v. Morgenthau, 70 
App. D.C. 306 (D.C. Cir. 1939). 


It is respectfully submitted that there was sufficient evidence of 


negligence for the jury to reach a verdict for the appellee. Once having 
decided in appellee's favor, the decision of the jury should remain. 


CONCLUSION 


The appellee adopts the wording of the majority opinion of the 
Court's decision and respectfully submits the language used goes to the 
real heart of the matter and for this reason, coupled with public policy 
concerning housing in this jurisdiction, the petition for rehearing should 
be denied. 


At page 4: 


The owner of a habitation subject to the Housing Regu- 
lations should not be able to shield himself from liability for 
violation of the Regulations by failing to inspect the property 
or to ascertain its condition during a period of time such as 
is here involved." 
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The appellant has raised certain points in support of its petition. 
The question of due process comes procedurally too late and were it 
properly before this Court would not have substantive merit. The same 
is true concerning the question of the statutory authority of the District 
of Columbia Commissioners to promulgate the Housing Regulations. 
Had this point been raised below, there is substantial authority to pro- 
mulgate the regulations as indicated in the Whetzel case. The question 
of notice was properly submitted to the jury for its determination. 


The decision as it stands is in keeping with the spirit and letter of 
Housing Regulations. To decide otherwise would invite irresponsible 
owners of habitations to avoid liability by merely staying away from their 
property and by failing to inspect it. For the reasons set forth above, the 
decision of this Court in affirming the Court below should stand and the 
petition for rehearing in banc should be denied. 


MARTIN E. GEREL 


LEE C. ASHCRAFT 
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Washington, D.C. _ 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,285 


NATIONAL BANK OF WASHINGTON, 
Appellant, 
Vv. 


SALLY DIXON, 


Appellee. 


——_—_———— 


Appeal from the United States District Court for the 
District of Columbia 


PETITION FOR REHEARING BY THE 
COURT IN BANC 


The appellant, National Bank of Washington, hereinafter referred 
to as defendant, moves the Court in banc to grant a rehearing, and for 
grounds therefore states that in affirming the judgment of the United 
States District Court for the District of Columbia the Court erred in the 


following respects: 


1. The action of the Court in affirming the judgment of the United 
States District Court was the taking of defendant's property without due 
process of law. 
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2. There is no statutory authority for the promulgation of the Housing 
Regulations by the Commissioners of the District of Columbia. 


3. The defendant is entitled to notice of the alleged deficiencies and 
a reasonable opportunity to correct the condition. 


4. The record fails to disclose any evidence of negligence upon which 
a jury could base a verdict in favor of the plaintiff. 


STATEMENT OF FACTS 


On October 9, 1956, defendant was substituted as trustee under the 
will of Hosea Newlon by an order of the United States District Court for 
the District of Columbia, and the premises, 210 F Street, N. W., Wash- 
ington, D. C., were a part of the estate. At the time of the order of sub- 
stitution one William Marcum was the tenant in the premises under a 
written lease from Floyd E. Davis Company dated March 1, 1956. 


Under the lease agreement Marcum was to make all repairs, 
including repairs to the property resulting from notices served by the 
District of Columbia covering violations of Municipal Regulations. 


Marcum applied for a certificate of occupancy and for a license to 
operate a rooming house. He was issued a certificate of occupancy for 
a tenement house on August 26, 1958, and his application for a license to 
operate a rooming house was denied after the property was inspected by 
the District of Columbia because he had applied for a rooming house 
license when it should have been a tenement house license and this can- 
cellation was on December 28, 1959 (J.A. 21-22). A license to operate 
a tenement house was issued Marcum in 1960. 


In July of 1958 Marcum rented a furnished room to the plaintiff 
and her husband. In'May of 1959 she allegedly stepped on a chair and 
a leg of the chair went through the floor causing her to fall and fractur- 
ing her wrist. She had no notice of the condition of the floor and had not 
complained to anyone and stated that Marcum was her landlord. There 
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is nothing in the record to indicate that the Dixons ever knew or heard 
of the defendant until suit was filed. | 


The matter was submitted to the jury on the question of whether 
the defendant had violated certain sections of the Housing Regulations in 
effect in the District of Columbia in May of 1959, and the jury found in 


favor of the plaintiff. 


ARGUMENT 


THERE IS NO STATUTORY AUTHORITY TO SUPPORT THE 
HOUSING REGULATIONS 
The majority opinion, on page 3, states that the Regulations were 
validly adopted under statutory authority and citing Whetzel v: Jess 
Fisher Management Co., 108 U.S. App. D.C. 385, 282 F.(2d) 943, as its 
authority. 


The majority opinion in Whetzel stated that in Bowles v. Mahoney, 
91 US. App. D.C. 155, 202 F.(2d) 320, this Court adhered to the Common 
Law Rule that "absent any statutory or contract duty, the lessor is not 
responsible for an injury resulting from a defect which developed during 
the term", but that subsequent to this decision the Commissioners pro- 
mulgated Regulations concerning maintenance and repair of residential 
property. The opinion further states that the primary question presented 
is whether these Regulations impose a "statutory . . - duty" on the lessor 
not presented in Bowles v. Mahoney. We conclude that they do. 


To support this statement the majority opinion in Whetzel, in its 
note numbered 13 on page 391 of the Official Reporter, cites Title 1, 
Sections 226 and 228 of the 1951 Code of the District of Columbia. The 
note further states that this was obtained from briefs submitted by the 
Corporation Counsel of the District of Columbia and the parties as 
authority for the District Commissioners to promulgate the Housing 
Regulations. 
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There is nothing contained in either section that supports any 
authority in the District Commissioners to promulgate Housing Regula- 
tions. Section 228 of Title 1 is known as the Act of Congress, dated 
June 14, 1878, and gives to the District Commissioners authority to 
make and enforce such Building Regulations for the said District as they 
may deem advisable. It says and means Building Regulations and there 
is in effect in the District of Columbia at the present time the 1951 
Building Code of the District of Columbia, effective February 1, 1951, 
which cites as its authority to enact such Building Regulations the Act of 
Congress approved June 14, 1878, which is Section 228 of Title 1 of the 
1951 Code of Laws for the District of Columbia. 


This same note refers to Hill v. Raymond, 65 App. D.C. 144, 81 
F.(2d) 278, as construing the Building Regulations promulgated under 
Section 228 of Title 1. 


Hill v. Raymond was an action based on negligence for the failure 
of the defendant to install and maintain hallway lights in violation of the 
Act of Congress which specifically so stated and which said statute 
authorized the Commissioners of the District of Columbia to state the 
type and character of the lights required. Certainly Hill v. Raymond is 
no authority to the Commissioners of the District of Columbia to pro- 
mulgate Housing Regulations. 


The cases of Simmons v. District of Columbia, 53 App. D.C. 372, 
290 F.(2d) 347, and Dunigan v. District of Columbia, 59 App. D.C. 384, 
44 F.(2d) 892, refer to this Act of Congress as authority to the District 
Commissioners to promulgate Building Regulations and nothing is men- 


tioned about Housing Regulations. 


A reading of the Building Regulations and the Housing Regulations 
will clearly disclose that they mean two entirely different things. 


Smoot v. Heyl, 227 U.S. 518, had this same Act of June 14, 1878 
before it and referred to the Building Regulations promulgated by the 
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Commissioners of the District of Columbia by virtue of the authority 
given in that Act. 


THE HOUSING REGULATIONS ARE A PART OF THE 
LICENSING ACT 

A reading of the Housing Regulations and the reading of Sections 
2301 of Title 47, et seq., and specifically sections 2302 and 2328, indi- 
cates rather clearly that the applicant for a license to operate a certain 
type of housing accommodation must first submit the premises to in- 
spections which inspection could be in accordance with the Housing Regu- 
lations which have been referred to in this case. The applicant is re- 
quired to comply with the requirements which are set forth in the written 
notice given to him and he does have some reasonable period of time to 
conform to the requirements of the District of Columbia which is set 
forth in the notice. | 


No matter who the Regulation mentions, whether it be owner, lessor 


or lessee, the reference is to the person who has a license or is applying 
for one. Courembis v. District of Columbia, et al., 89 U.S. App. D.C. 
372, 193 F.(2d) 18; District of Columbia v. Greenway, D.C. neunictoa 
Court of Appeals, 103 Atl.(2d) 872. 


The property in question was leased to Marcum. He applied for a 
certificate of occupancy and a license to operate a rooming house at 210 
F Street, N. W. On August 26, 1958, he was given a certificate of occu- 
pancy for the purpose of operating a tenement and the license fora 
rooming house was held up until December 28, 1959, at which time the 
applicant was advised that the license should be for a tenement house 
instead of a rooming house, and in 1960 a license to operate a tenement 
house was given. 


During this period of time the District of Columbia inspected the 
premises and found that there were certain repairs that were necessary 
before the license should be issued, and this notice was given to Marcum 
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and it required that he put water in each room and to take up the hall 


floor in the hallway in the basement and put concrete in its place (J.A. 
35). 


It is most apparent that the District of Columbia was of the opinion 
that the only one who was required to make these repairs was Marcum 
and if they believed or felt that the Housing Regulations required anyone 
besides Marcum to do the work, surely they would have given the notice 
to the proper party instead of Marcum. All the records in the trial 
Court referred only to Marcum. 


NO NOTICE OF VIOLATION OF HOUSING REGULATIONS 
GIVEN TO DEFENDANT 
If, for the purpose of argument, it is conceded that the Housing 
Regulations were promulgated by the District Commissioners under 
proper statutory authority, there is nothing in the record to indicate that 
the notice of a violation required by the Regulations was given to the 
defendant. 


On page 6 of defendant's brief Sections 1301 through 1301-5 have 
been set out in full. This covers the notice which the District is required 
to give covering any violation of the Housing Regulations. There is nothing 
in the Regulations that require anyone other than the District Inspectors to 
inspect the property, and under this Section the District was required to 
give to the proper person the items that were to be corrected and to name 
a reasonable time within which the work could be accomplished. 


The Court, in its opinion, ignored entirely the reference to notice of 
a violation and to whom it should be given. It also ignores the fact that an 
inspection was made of the premises by a District Inspector and a notice 
given to Marcum to make certain corrections. The inspection of the 
premises and the notice given to Marcum did not include anything in the 
room where the plaintiff allegedly was injured. If the District Inspector 
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failed to find any violation of the Housing Regulations in the room, and 
they are experts in that line, what would an inspection by the defendant 
disclose ? 


On page 7 of defendant's brief there is the reference to Lyon v. 
Davis, 68 App. D.C. 192, 95 F.(2d) 103. This was an action for damages 
growing out of the death of one Davis by reason of the alleged negligence 
of Lyon in failing to comply with a regulation covering the operation and 
maintenance of elevators. This regulation was based on a statute known 
as Section 37 of Title 20 of the 1929 Code of Laws for the District of 
Columbia, which is Section 229 of Title 1 of the 1951 Edition of the Dis- 
trict of Columbia Code. 


In that case the notice to repair was given to one Baumgarten, who 
was the then owner of the premises. This property was sold at fore- 
closure and Lyon purchased it. No notice was given to Lyon of the viola- 
tion of the regulation and it was contended that the notice to the prior 
owner of the requirements of the regulation was sufficient and that he 
was liable for the violation. There was a judgment for the plaintiff which 
was reversed on appeal on the ground that since notice was necessary to 
make the regulation effective that the notice to Baumgarten was not notice 
to Lyon. 


We have a similar situation in the instant case, for definitely no 
one has contended that the defendant had notice of the alleged condition; 


the only contention of the plaintiff being that the defendant was the owner 


of the property and therefore liable in damages. 


THERE IS NO EVIDENCE OF NEGLIGENCE ON THE 
PART OF DEFENDANT 
The action against the defendant is based on negligence and it is 
necessary that the plaintiff support such allegations by proof. There 
isn't a scintilla of evidence in the record to indicate that the defendant 


was negligent. 
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Counsel assumes that the Court has read and will again read the 
dissenting opinion of Judge Miller in this case. It does set out more 
clearly and fully the entire factual situation covering the alleged negli- 
gence of the defendant based upon a violation of the Housing Regulations 
than could be stated by counsel for the defendant. 


The dissenting opinion of Judge Miller is adopted in full as if it 
were set out in full in this petition. 


CONCLUSION 


The record before this Court clearly discloses that the District 
Commissioners had no statutory authority to promulgate the Housing 
Regulations upon which the judgment was based. There is no evidence in 
this record to indicate that notice of any kind was ever given to the de- 
fendant covering a violation of the Regulations or the existence of any 
condition for which the defendant was responsible. 


The only evidence in the record of any connection of the defendant 
with this matter is the fact that it was the substitute trustee under the 
will of Hosea Newlon and that this property was a part of that estate, and 
to require the defendant to be responsible to the plaintiff for the condition 
as set out in this record, and to pay any judgment, would be the taking of 
property without due process of law. 


It is respectfully submitted that the petition for a rehearing by the 


Court in banc should be granted. 


CORNELIUS H. DOHERTY 
CORNELIUS H. DOHERTY, JR. 


1010 Vermont Avenue, N. W. 
Washington, D.C. 


Attorneys for Appellant. 
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